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MATTER 8B South Hampshire

Sub-matter 8Bii

8Bii1  Is the proposed level of housing provision figure for the sub-region at the most appropriate level, taking into account of social, environmental, economic and other factors (Policy SH12) 

1.  The proposed level of housing is not informed by environmental considerations and sound environmental evidence.  Therefore Natural England is not able to conclude that the level is appropriate, that it is sustainable and that it can be delivered together with the a high quality environment.  

2.  The Strategic Appropriate Assessment of the South East Plan has determined that it is not possible to conclude no adverse effect on the integrity of European sites in the Solent and elsewhere as a consequence of potential impacts arising principally from changes to water abstraction, water quality and recreation.  The Strategic Appropriate Assessment makes it quite clear that strategies should seek to firstly avoid damage and secondly to mitigate residual effects, as does NRM4.  The potential consequences of the proposed level of housing provision have not been tested in this way.  Neither have changes been considered as a consequence of the growth strategies for other south east sub regions or that of south west region, Bournemouth-Poole.  We consider that there needs to be an “in combination” assessment.  


3.  There has been no consideration of the linkages between the proposed level of housing, location of housing and the environment.  This is particularly the case in relation to levels proposed for Phase 1, brownfield infill, which spill into the coastal floodplain.  The ability to achieve proposed housing levels may be seriously compromised by the absence of a sub regional (and regional) Strategic Flood Risk Assessment and the consideration of risks and alternative locations as part of strategic risk management..

4.  We believe that proposed housing levels and the rate of delivery is strongly influenced by the need to implement principles presented in 2.35 and Policy SH14.  Protection of environmental quality; creation of new landscapes; adaptation to climate change (which includes sea level rise); planning adequate and appropriate green space are particularly relevant as to whether levels are sustainable.  There has been no iteration of proposed housing levels using these principles.     
5.  Natural England recommends that further evidence is needed to assess whether the proposed level of housing provision figure for the sub-region is at an appropriate level given environmental needs.  The required evidence is in the form of a sub-regional Strategic Environmental Assessment and Appropriate Assessment coupled with Strategic Flood Risk Assessment.  We also recommend that existing and emerging relevant strategies, in particular the emerging second Shoreline Management Plan and coastal-fluvial strategies are considered.  There should be iteration with the proposed level of housing growth and the need to implement 2.35 and SH14.  This should provide greater certainty as to whether the level is appropriate and capable of being implemented sustainably.  




Bii.4  In all other respects, is the proposed apportionment of the overall housing provision figures to the Districts at the most appropriate level, taking account of the balance between brownfield / greenfield, and other socio-economic and environmental factors?    
1.  Natural England believes that the proposed apportionment of housing provision figures to the Districts is not informed by environmental factors and as a consequence may not be sound nor appropriate.  
Both the “balance” between brownfield and greenfield development, and the phased approach of South Hampshire’s development (brownfield followed by greenfield) requires further consideration.  Government guidance, SEERA policy for urban regeneration and PPS9 recognise that the re-use of previously developed land can form part of a sustainable approach.  We recognise these are significant drivers for brownfield development.  However, it can appear that construction on brownfield land is seen as an automatic environmental benefit by limiting development on other greenfield sites.  Whilst we accept that greenfield sites may present a number of advantages, in particular the flexibility to deliver innovative schemes delivering biodiversity, it is also important to recognise that many brownfield sites are also important nature conservation areas (PPS9) and as such deserve protection.  Greenfield sites may present a number of advantages, in particular the flexibility to deliver innovative schemes delivering biodiversity.  In addition, the apportionment of provisional figures should be to appropriate locations having considered alternatives in the light of policy and other drivers.  


2.  Natural England considers that there are three major factors which pose risks to the delivery of the current levels apportioned to districts and these are expanded in following paragraphs: 

1.  coastal flooding, consequential coastal defence and impacts on internationally and nationally important sites. 
2.  recreational impacts on internationally and nationally important sites. 
3.  the need to have an integrated approach to green infrastructure delivery in South Hampshire.
2.1  Coastal flooding 
2.1.1  Natural England has concerns that pursuing brownfield development particularly in coastal floodplain locations will reduce options for a long term solution to flood management as being developed through the second Shore Line Management Plan and subsequently.  We are especially concerned that this preferred option has not been reached through a structured assessment of alternatives and a thorough analysis of the implications.  

2.1.2  The construction of an estimated 10,000 houses in areas at risk from flooding is likely to lead to the maintenance of some existing sea walls beyond current predicted life span and their enhancement to cope with predicted sea level rise
.  Both actions are likely to result in the loss of coastal habitat as this is squeezed between the flood defence and rising sea level (coastal squeeze).  The Appropriate Assessment of the South East Plan has not been able to conclude no adverse affect on integrity of five European designated sites in South Hampshire.  The Strategic Appropriate Assessment notes that the South East Plan has not: 
1) secured the necessary compensatory habitat that would offset the harm caused by coastal squeeze; or 
2) protected low lying land that would allow retreat of threatened habitats from development.  

2.1.3  Before Natural England could conclude that there had been an integrated approach to the apportionment of housing we would need see the impact on these coastal habitats addressed in a way that met the requirements of the European Court of Justice ruling October 2005  (Annex 1). 

2.2  Recreation
The Strategic Appropriate Assessment has not been able to conclude no adverse effect on integrity due in part to increased recreational pressure associated with developments under the South East Plan alone or in combination.  The impacts from recreational pressure include disturbance to ground nesting bird species.  The assessment cites evidence which generically indicates most visitors originate from districts relatively close-by.  Therefore, we believe it would be reasonable to expect that the source of potential visitor pressures on vulnerable sites would be from the same district and those close-by.  The apportionment of housing levels between districts does not appear to reflect a strategic approach to avoid this potential impact. Further, there needs to be a strategic approach to delivery of green infrastructure, taking account of desired distribution, extent and character that can contribute to the mitigation of residual effects of recreation.  The proposed apportionment of housing does not appear to seek to join up with other relevant strategies and plans such as the New Forest National Park Management Plan.  There is no evidence of the need for strategic solutions across the sub-region to manage pressures and so avoid fait accompli for other authorities to manage.  

2.3  Green infrastructure
Green infrastructure may have multiple benefits.  The phasing, level, distribution and character of green infrastructure will be informed partly as a mitigation response for recreational pressure, but also to meet other needs e.g.  biodiversity, quality of life of residential areas.  It follows that land targeted as green infrastructure may differ between districts, especially where a strategic need is identified over and above a local need, and may therefore impact on land available for housing.  A sub-regional strategic, spatial approach in the first instance will allow the ready identification of those districts that may need to be, or best placed to deliver necessary important green infrastructure, setting the framework for local spatial approaches.  Without this, solutions may be entirely locally focused and the sub region could fail to realise the opportunity of addressing those wider issues needing wider solutions.  

3.  Natural England recommends that the apportionment of housing levels between districts is informed by:  

i).  sound evidence gained from a sub regional Strategic Appropriate Assessment nested within a strategic Environmental Impact Assessment.
ii).  emerging plans including the second Shore Line Management Plan, coastal-fluvial strategies and New Forest Management Plan amongst others. 
ii).  a strategic, spatial approach to the location and extent of green infrastructure setting the framework for district approaches.
Annex 1 

Flood Management Plans and the implications of Case C-6/04 Commission vs United Kingdom
.

1. Article 6 of the Council Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora (the “Habitats Directive”) is concerned with special areas of conservation. In such areas, Member States must establish necessary conservation measures involving appropriate management plans that correspond to the ecological requirements of the habitats and species involved.

2. Article 6(3) of the Directive provides that any plan or project not connected with or necessary to the management of the special areas of conservation sites (SACs), but likely to have a significant effect shall be subject to an appropriate assessment of its implications for the site in view of its conservation objectives. 

3. In the light of the assessment conclusions, competent national authorities for the purposes of the plan or project, shall agree to the plan or project only if it will not affect the integrity of the site concerned, and if appropriate, after having obtained the opinion of the general public.

4. The European Court of Justice has recently held in the above case that the failure to, make land use plans subject to appropriate assessment of their implications for SACs, is inadequate transposition of Article 6(3) and (4) of the Habitats Directive. The Court agreed with the Commission’s argument that although land use plans do not authorise development and planning permission must be obtained for development projects, they have great influence on development decisions and the sites concerned. 

5. An appropriate assessment was required where there was a probability or risk that it will have a significant effect. The court held “such a risk exists if it cannot be excluded on the basis of objective information that the plan or project will have a significant effect on the site concerned.”
 In doing to they have effectively lowered the threshold to be met as to when an appropriate assessment is required. Reiterating what the Court held in the earlier Waddenzee case (C-127/02) paragraphs 40-44.

6. To date, Defra has advised that shoreline management plans (SMPs) and catchment flood management plans (CFMPs) and flood management strategies do not require an appropriate assessment. The rationale has been consistent with that for land use plans (and argued by the UK government in the case) namely:

“these plans can be considered  to be “plans and projects” for the purposes of Article 6(3) of the Habitats Directive, but they do not themselves authorise a particular programme to be carried out and that, consequently, only a subsequent consent can adversely affect such a site. It is therefore sufficient to make just that consent subject to the procedure governing plans and projects.”

7. In light of the judgement it is therefore necessary to revisit this advice. We accept that SMPs and CFMPs can be “plans” for the purposes of article 6(3) Habitats Directive.

8. An appropriate assessment will be required if there is a probability or risk that it will have a significant effect on the site concerned. Such a risk will exist where it “cannot be excluded on the basis of objective information that a plan which still requires further permissions in order to be put into effect, will have significant effects on the site concerned.”

9. The Advocate General considered of particular relevance:

(a) whether the requirements of site protection could in principle prevail over an opposing plan only at the last moment as an exception to the normal course of procedure (i.e. a subsequent assessment of the implications would not be carried out with the outcome being open, but rather with the objective of putting the plan into effect).

(b) whether the plan predetermines the implementation of proposals, so that other possible alternatives are not considered.

The nature of the plans

10. The current guidance
 on SMPs summarises the aim of the plan as being “the basis for suitable shoreline management policies within a discrete length of the coast and to set the framework for the future management of risks along the coastline.” The objectives include identifying preferred policies for managing flood and erosion risks, the consequences of implementing those policies and to inform others, so that future land use and development of the shoreline takes due account of the risks and preferred SMP policies.

11. In developing those policies, it is clear from the guidance that regard must be had to existing legislative requirements so as not to produce policies which we would subsequently be unable to implement. The guidance therefore refers to existing legal obligations including those for SACs e.g. paragraphs 2.6, 3 and 3.4. 

12. In particular, whilst determining that SMPs are not within the scope of Directive 2001/42/EC and not requiring a strategic environmental assessment
, it is accepted that the SMPs “clearly do set a framework for future development”
. As a consequence an assessment of the environmental impacts of all policy options should take place before they are adopted in the SMPs. Notwithstanding that a more detailed environmental appraisal will be undertaken at the strategy or project stage.

13. The guidance indicates that in the appraisal process strategy plans follow on from SMPs and identify appropriate scheme types to implement the policies in the SMPs. Scheme developments then identify the nature of works to implement the preferred scheme. It is accepted in the guidance that “an assessment of the risks is an integral part of the appraisal process at each stage to ensure that decisions taken at that time are robust, and based on an awareness of the consequences and appropriate mitigation measures.”
 

14. In relation to CFMPs; CFMPs policy guidance is that “CFMPs will provide a similar level of strategic guidance as….SMPs are already doing for managing the risks related to coastal flooding and erosion.”
 Its aim is “to inform and support planning policies and statutory land use plans”. Key objectives include development of policies and opportunities for management of flood risk which take into account effects and changes of land use. Such policies are intended to “feed directly into the development of strategy plans”.
As with SMPs, for CFMPs river strategies follow on from the plan which in turn lead to the development of projects and schemes.

15. Policy colleagues are of the view that if these plans work as hoped, adverse effects and the need to provide compensatory habitat would be considered during the development of the plan and policy options. In principle site protection could prevail over a proposed policy in the formulation of the SMPs. The strategies which followed would then look at how to deliver the compensatory habitat if the outcome of the appropriate assessment was it could not conclude no adverse effect on integrity of the site and the strategy had to be carried out for imperative reasons of overriding public interest (there being no alternative to the plan as formulated). The current appraisal process and the guidance document implies that the plan, to a large extent, predetermines the implementation of the proposals.

16. The ECJ considered in the case of land use plans, that the fact applications for planning permissions were required to be determined in the light of the relevant land use plans, necessarily meant that the plans had considerable influence on development decisions and on the sites concerned. Flood management and coastal protection scheme applications are not presently required legislatively to be determined in the light of such plans. Although for grant funding purposes Defra would not fund any proposed scheme which was inconsistent with the SMPs.

17. SMPs and CFMPs are similar to land use plans in that they have a spatial elements and form part of a framework of plans and strategies. The policy is fixed for the period of the plan and the policy informs what is an appropriate project and informs and influences other plans.

18. ODPM guidance on planning policy indicates that Regional planning bodies and local planning authorities in preparing planning strategies should have regard to policies in SMPs
 and guidance on SMPs and CFMPs reflects this. The Environment Agency presently exercises an advisory role and may make representations against a development which was inconsistent with the plan. Currently however these bodies only need to have regard to these considerations.

Future proposals

19. ODPM are now consulting on a new planning statement on development in areas of flood risk. If implemented this would result in a Direction requiring an application for major development which a local planning authority, minded to approve against sustained Agency advice to be called in for determination by the Secretary of State. In addition, the Agency’s statutory consultee role in relation to flood risks on certain developments will be extended. Further it will require regional planning bodies and local planning authorities when preparing regional spatial strategies to ensure “ a broad consideration of flood risk and set out a strategy for managing it, having regard to the policies in…SMPs and CFMPs….”.

20. These proposals have been made to reflect the direction of Making Space for Water (Defra 2004). Proposals being developed internally for giving the Agency a strategic overview for flood management include strengthening the role of the SMPs. This could mean giving powers to the Agency to intervene in relation to coastal defence works which are inconsistent with the SMPs. In that context it is likely that any future development would be considerably influenced by the SMPs.

Conclusion

21. It is accepted that SMPs and CFMPs are plans for the purposes of article 6(3) Habitats Directive. Whilst each plan must be considered on a case by basis, for the reasons given above, they are likely to have a significant effect on the site concerned, in that it cannot be excluded on the basis of objective information that such plans will have a significant effect on decisions relating to schemes or projects through their effect on strategies which in turn affect such decisions. 

22. That said this does not mean that there cannot be a cumulative assessment including such plans and the strategies and schemes which flow from the plan. Indeed the Advocate General anticipates such an approach in her opinion at paragraph 49, when concluding that “adverse effects on areas of conservation must be assessed at every relevant stage of the procedure to the extent possible on the basis of the precision of the plan This assessment is to be updated with increasing specificity in subsequent stages of the procedure”.
23. If an appropriate assessment is required and it is decided that the plan may affect the integrity of the site, the more difficult question then becomes as to whether the plan must be carried out for imperative reason of overriding public interest (there being no alternative to the plan in its present form) and as a result at what point in that procedure do you assess and secure compensatory measures. Further, if and to the extent that this needs to be done before the effects of the SMP/CFMP can be specifically ascertained, the basis for assessing the extent of the compensatory measures required. One approach might be to consider this assessment of the potential need for compensatory measures as a developing process, which parallels the developing process of refining the appropriate assessment, but which does not actually result in compensatory measures being taken until the point when a project giving rise to the adverse effect is to go ahead.  As the appropriate assessment becomes firmer and more specific at each stage of analysis (SMP/CFMP; strategy; scheme/project), and the identification of any adverse effect becomes similarly more definite  (less contingent), so the identification of a need for compensatory measures can be firmed up and the scheme detailing what they should consist of can be developed more specifically.

Defra LSDG and EA Legal.
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� http://www.defra.gov.uk/environ/fcd/pubs/pagn/climatechangeupdate.pdf 





� 20 October 2005.


� Paragraph 54 of the judgement.


� Judgement of the court paragraph 53.


� Opinion of Advocate General Kokott 9 June 2005 paragraph 43.


� Shoreline Management Plans: A guide for coastal defence authorities June 2005.


� A similar line has been given on CFMPs. I cannot see that this advice would change in light of the judgement given SMPs would still not required by legislative, regulatory or administrative provisions (this position may change in the future as a result of the EASO project). That said, if it is concluded that an appropriate assessment is required, it would be consistent with current guidance to recommend that operating authorities undertake such an assessment using the approach described in the Directive.


� Ibid page 30.


� Ibid page 2.


� CFMP Policy Guidance July 2004 paragraph 1.2.


� Ibid paragraph 2.3.


� They should also have regard to Catchment Flood Management Plans.
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