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INTRODUCTION

Ecology Solutions Ltd is a private ecological consultancy which specialises in ecological planning matters for the private and public sectors, with particular knowledge and experience in matters related to housing development and the Thames Basin Heaths Special Protection Area (TBH SPA).  We are currently representing the interests of a number of high profile clients regarding housing developments in the TBH region.

This submission paper forms Ecology Solutions’ response to the questions posed by the Assessor appointed by the Secretary of State to review the issues associated with the TBH SPA and the Draft Delivery Plan (DP) for the TBH SPA produced by English Nature (now Natural England).

The questions were originally set out in the ‘Background Paper For First Technical Meeting On The Draft Delivery Plan For The Thames Basin Heaths Special Protection Area’ and are intended to promote discussion at the forthcoming technical sessions to be held on 21-23 November 2006 to discuss the TBH within the wider context of the Draft South East Plan Examination in Public.

The responses contained within this paper will be expanded upon and put forward for discussion during the Technical Sessions.

RESPONSES TO QUESTIONS / TOPICS

1. How comprehensive is the evidence base for the Plan?

What is the current status of the populations of woodlark, nightjar and Dartford Warbler and how has this changed over the last 10 years.  How reliable is the evidence that further recreational use of the SPA would have a detrimental impact on these populations?  Is it appropriate to rely on studies done on the Dorset Heaths in developing an approach for the Thames Basin Heaths SPA?

1.1. The evidence base for the DP is based on information derived from work undertaken on the Dorset Heaths and within that context on work undertaken in respect of Nightjar.  The assumption that the Dorset Heaths are sufficiently similar to the TBH to allow these findings to be applied to the latter SPA have only been recently tested
 and found to be wanting.  It is clear that while types of habitat present and overall SPA areas are similar, the Dorset Heaths components are much more fragmented than those of the TBH SPA, which are larger and contain correspondingly more heathland.  It follows that the Dorset Heaths are more susceptible to edge effects than the TBH, an issue which has not been addressed as part of the DP.

1.2. The scientific evidence base for bird disturbance is largely based on one paper, that of Liley & Clarke (2000), which is the only peer-reviewed paper to be cited in the DP.  This paper discusses the effects of urban development on Nightjars in Dorset.  No work on the effects of disturbance on TBH Nightjar populations has been done to inform the DP.  More significantly, no work whatsoever on Dartford Warbler and Woodlark, the other two Annex 1 bird species for which the TBH SPA is designated, has been undertaken in either the Dorset Heaths or the TBH in order to inform the DP.  Part of the DP arguments relies on information gathered in respect of urban disturbance impacts on other birds, with no regard had for the particular tolerances and habits of individual species in certain situations.

1.3. There is little justification given for the zones given around the TBH SPA and associated levels of necessary mitigation for new development.  These zones are highly arbitrary and appear to be based on little more than a number of visitor surveys to heathland sites.  There is no attempt to relate the presence of visitors to bird disturbance as such, rather it is based on the assumption that visitor presence necessarily equals disturbance and therefore reduced Annex 1 bird territory density.

1.4. Put simply, the DP is built on an inappropriate evidence base.

2. Does the Plan correctly interpret the requirements of the Habitats Regulations and the European Directives on which is it based?

Is the Plan’s approach to assessing the likely significant impact correct or do the Regulations allow greater flexibility?

2.1. The DP starts from the premise that there would be a significant impact upon the TBH SPA as a result of even a single additional person.  This premise is ill founded in that it has no verifiable scientific basis.  It is considered highly unlikely that the Habitat Regulations were drafted with the intention to preclude all new residential development, no matter the size or scale, within 5km of the TBH SPA.  It follows that the English Nature interpretation of the Habitat Regulations as defined in the DP is misjudged.

2.2. Furthermore, there is no indication of what exactly might constitute a ‘significant effect’ as defined in Regulation 48(1) of the Habitats Regulations, and there is therefore no consideration of a de minimus impact that may be acceptable within the requirements of the legislation.

2.3. It is considered that the DP as drafted presents a rigid and intolerant framework on which to base the protection of the SPA.  It is not flexible, adaptive or pragmatic; rather it favours a blanket ban on development until certain conditions are met with scant regard for common sense.  It is considered that the spirit and the wording of the legislation allows for greater flexibility and pragmatism in the approach and implementation, and it is hoped that such a way forward can be obtained as a result of these discussions.

3. What impact is further housing development likely to have on the TBH SPA and how robust is the evidence that such impact would be significant?

Will further housing give rise to additional recreational pressure on the SPA and more particularly on the bird populations it supports?  Would additional housing actually lead to increased population levels living within 5 kilometres of the SPA?  How robust is the Plan’s assessment of the projected increase in numbers of people living within the affected area?  Does it take sufficient account of the trends in household size?  Does the Plan take adequate account of the current condition of the SPA or the fact that there is no public access or very limited public access to almost one third of the SPA which is owned by the Ministry of Defence?  Does the Plan take sufficient account of the different character of different parts of the SPA and the implications that this might have in respect of recreational impact?

3.1. As discussed above, no empirical data has been provided to adequately address this question as part of the DP.  In the absence of an effective measure of recreational disturbance and how this may affect bird breeding success, urban development has been used as a proxy.  It is assumed that new urban development will necessarily lead to increased recreational pressure and therefore reduced breeding success.  

3.2. However, work undertaken by EDP
 has confirmed the widely known fact that breeding success of Dartford Warbler and Nightjar within the TBH SPA region has increased while residential development has been ongoing in the 5km zone around the SPA.  This finding is in direct conflict with one of the fundamental justifications for the DP and its current approach.  

3.3. There has been no attempt to address issues such as habitat quality and how this may play a greater role in breeding success than recreational pressure, and it is clear that further specific work on the TBH SPA is required in order to inform a revised DP with a more robust evidence base.

4. Would all forms of residential development have a similar impact on the SPA or should the type of development be a consideration?

Would flats give rise to greater recreational pressure than houses with gardens?  What are the implications of other types of residential development such as residential homes for the elderly, boarding schools, hostels, houses in multiple occupation?  Is the Plan’s approach to these appropriate? 

4.1. In its current form there is no distinction within the DP regarding different types of new residential development, nor is there any indication of how different property types would have correspondingly differential potential effects upon the SPA.  

4.2. The prevailing situation is that there is simply a ‘catch-all’ for any new residential development.  The DP states that the two dominant user groups on the TBH SPA are dog walkers and walkers without dogs, while other user groups, which include cyclists and riders, are very much in the minority.  There is no attempt to consider how a particular new development will contribute, if at all, to increased visitor pressure on the SPA.  It is unlikely, for instance, that a new block of one bedroom apartments will add significant numbers of new dog walkers or cats which may impact upon the SPA through disturbance and predation respectively.  There is no recognition that a new elderly care home is unlikely to supply new dog walkers or walkers.

4.3. A blanket approach such as currently exists means that the DP can be seen as a blunt and inflexible instrument.

5. Has the requirement to apply an 'in-combination' test been correctly interpreted and applied?

Would all housing have a significant adverse affect “in combination”?  Is this the same or different to a cumulative effect? 

5.1. Regulation 48(1) of the Conservation (Natural Habitats &c.) Regulations 1994, which transposes into UK law the provisions of the Habitats Directive, states that if a plan or project is likely to have a significant effect on a European site (alone or in-combination with other plans or projects) then an appropriate assessment must be undertaken.  This is the first test of a two stage process and is designed to act as a screening tool so that plans or projects that are deemed likely to cause a significant affect are subject to the provisions of Regulation 48(5), which states that the authority should only agree to the plan or project once it has been ascertained that it [i.e. the plan or project] will not adversely affect the integrity of the European site.  Consideration under 48(1) determines whether or not an assessment of the impact on the integrity of the site is required.  A conclusion that an impact is likely under 48(1) does not necessarily mean that there will be an impact on the integrity under 48(5).

5.2. Regulation 48(5) does not include a reference to an in-combination test and it follows that, under a correct interpretation of the legislation, consideration of in-combination effects on the integrity of the SPA is not required.  In requiring an in-combination test to be undertaken, the DP effectively bypasses Regulation 48(1), negating the screening function that it was obviously intended to perform.  In this regard, the requirement for an in-combination test has been incorrectly applied.

5.3. It is considered that there is no difference between an in-combination effect and a cumulative effect under this legislation.

6. Should the Delivery Plan give more guidance on the balance between the potential techniques that could mitigate the impact on the SPA?

At the moment the Delivery Plan is primarily directed at the provision of SANGs.  Should it give more guidance on the role other mitigation techniques might play?  Should it identify thresholds for assessing the likelihood of any particular project having a significant effect on features of interest within the SPA?

6.1. Despite espousing a three-pronged approach which includes habitat management and visitor access management, the DP in its current form is very much geared towards the provision of off-site avoidance measures in order to mitigate for the potential impacts of new housing development.

6.2. It is apparent that this approach derives from opinions formed based on the available evidence which, as has been discussed, is far from robust.

6.3. While it is acknowledged that it is the responsibility of owners and managers of the constituent Sites of Special Scientific Interest which comprise the SPA to maintain or deliver favourable conservation status under management agreements with Natural England, it is considered that there is scope within this arrangement for funds to be channelled from development proposals into beneficial nature conservation management.  Many ecologists have always argued that unfavourable habitat condition in the TBH SPA is much more influenced by prevailing land use and lack of or inappropriate management than by recreational disturbance.  Clearly there are opportunities for habitat enhancement that would ultimately benefit breeding populations of Annex 1 birds that are being overlooked in favour of the overwhelming emphasis on off-site avoidance techniques.

7. What evidence is there that provision of SANGs will effectively mitigate any adverse impact on the integrity of SPA?

Is providing alternative space likely to reduce pressure on the SPA?  What evidence is there that people will use the alternative space?

7.1. There is no evidence of this whatsoever, since SANGS has not been employed in other areas and the DP is very much an experiment, and one that is guided by a questionable scientific basis at that.

7.2. No evidence has been provided to indicate that the provision of SANGS will do anything to offset increased recreational use of the SPA, either by persuading existing users to alter their behaviour or by attracting new residents before they develop patterns of behaviour geared towards the SPA.  The emphasis appears to be on bringing forward sites that possess features that are seen to be attractive to SPA user groups, particularly walkers and dog walkers, without consideration that the whole may be more than the sum of the parts (i.e. that users go to the SPA because they want to go to the SPA, not simply have somewhere to walk the dog) or, more importantly, whether the focus on the provision of avoidance measures will have any real benefits for the Annex 1 birds for which the SPA has been designated.

7.3. There is comparatively little consideration of the potential benefits that may accrue from more effective visitor access and habitat management, which are arguably more deliverable and in need of greater support.

8. Is it possible to deliver sufficient alternative open space (SANGS) of suitable quality in appropriate and accessible locations at an acceptable cost and within the necessary time frame? 

The recent study on mitigation land suggests that sufficient alternative open space exists.  However, is this readily available?  It is located in places where it would meet the needs of future populations and be sufficiently attractive to divert people from using the SPA for recreation. Has adequate consideration been given to all potential alternative sites?  What is the likely level of work that would be required to make the alternative sites suitable and how much would it cost?  Can the land be provided within the necessary time frame?

8.1. Ecology Solutions is currently working with clients and third parties to deliver sufficient and appropriate SANGS in advance of a particular new housing development.  In this case the land in question is of sufficient size, appropriate character and location to be acceptable to Natural England and a management plan has been drafted in partnership with the Wildlife Trust.  We are confident that the SANGS in this instance will be delivered on time and at a cost that is acceptable to the client.

8.2. However, it is recognised that mitigation land is not always readily available within the distance required by the DP and developers are therefore obligated to purchase larger tracts of land than they otherwise would have done had the land been available closer to the development site.  It is recognised within the DP itself that the selection of size of SANGS per 1000 population is arbitrary with little evidence to support the figures produced other than a reliance on the precautionary principle. The question of what exactly constitutes ‘sufficient’ open space is therefore open to debate.

9. What mechanisms could be used to ensure such open space is provided?  Should it be provided before development takes place or within a specified time span of development commencing? 

How will the alternative land be acquired, particularly where landowners are not willing to sell it?  Who will be responsible for its improvement and subsequent maintenance?  When should the land be made available and in what condition?  Should it be in place before development takes place or when building works start on site or before the first residents move in or within a specified period of completion of the development?

9.1. As referred to above, Ecology Solutions is currently involved in the drafting of a management plan for a new SANGS site, where the responsibility for management will ultimately pass to the Wildlife Trust.  Discussions with the Wildlife Trust have shown that they are interested in principle in the management of these sites as long as they meet certain criteria: the Trust is very much interested in the promotion of sites as places for nature as well as dog walkers, and while there is some potential for conflict, it is an important part of the SANGS concept that mitigation sites must be semi-natural in order to provide similar experiences to those that would otherwise be sought on the SPA.  

9.2. It is considered that these arrangements, whereby land is transferred to a body such as a Wildlife Trust, would ensure that it is subsequently maintained to a satisfactory standard supported by funds in trust as laid down by the developer.

10. Is the Zonal approach set out in EN’s draft delivery plan appropriate?  

a)   
Are the Zones set at the right distances?

b)   
Is the way the distances are measured appropriate?

c) 
What level of use is actually made of the SPA for recreational purposes by people living in the zones?

d)

What level of use is generated from outside the zones?

e)  
How far do the patterns of use vary in different parts of the area?

10.1. The zones as defined in the DP are arbitrary and derived from visitor survey data that is, again, largely sourced from the Dorset Heaths.  As has been previously described, there are significant differences in the size, fragmentation and distribution of the two areas, as well as the proportion of urban development and woodland around them.  Moreover, no recognition is made of other social and economic factors that may influence visitor choices and recreational preferences in Dorset that may be different to those in evidence in the TBH SPA region.  Again, it is a lack a robust evidence base which serves to undermine the authority and projected effectiveness of the DP.

10.2. It is questionable that a given development at 5.1km distant is said to have no impact while one at 4.9km is said to have an impact and require mitigation.  Ecology Solutions has been involved in the redevelopment of Bracknell town centre and the provision of open space to mitigate for that project.  It has been suggested, not unreasonably, that a failure to locate and secure sufficient SANGS for the development would have jeopardised the regeneration of a provincial town centre, whereas had the development been located 500m further from the SPA there would have been no need for mitigation at all.  As this example demonstrates, there is clearly a need for flexibility and an assessment on a case-by-case basis, rather than a ‘one size fits all’ model.

11. Is the basis on which the suggested 16 and 8 ha greenspace land mitigation standards for development in the 2 km and 5 km zones have been calculated sufficiently robust? 

Is it appropriate to use the NPFA standards?  Are there other suitable methods for assessing the levels of alternative open space?

11.1. It is acknowledged in the DP that “there is an absence of strong biological or social evidence to define minimum sites sizes” and it follows that the mitigation standards are arbitrary and not based on sound research.  Hence it cannot be argued that the standards suggested are effective in the role they set out to fulfil.

11.2. It is considered that there need not be blanket prescriptive levels of mitigation that are necessary for each and every development within a 5km radius of the TBH SPA.  There is a need for a more flexible approach which assesses each project on a case-by-case basis, which may ultimately determine that a particular development is sufficiently large so as to require that an area of alternative open space be provided in mitigation.  Equally, many other smaller sites may require no such measures.  Such decisions should be based on sound research conducted in the TBH SPA region and not on models derived from other areas.

12. Are the minimum sizes for SANGS and the proportion of total SANGS provision by area appropriate?

Is the definition of minimum sizes and maximum distances in section 7 of the Delivery Plan appropriate?  What is the basis for the definition?  Is the recommended make up of total SANGS provision by area appropriate?  Is it necessary to be as prescriptive as to the make up and size of the individual areas?

12.1. The minimum sizes for SANGS and the proportion of total SANGS provision by area are based on the idea that a site must be of sufficient size in order to provide a credible alternative and similar experiences to those that are sought on the SPA.  The distances from the site, which determines the size of SANGS site required under the mitigation standards, are again based largely on information derived from the Dorset Heaths, which is considered to be an unsatisfactory approach.  

12.2. It follows that the distances and therefore the standards themselves, which are based on those distances, must be called into question.  A more flexible approach, which recognises that not all projects are the same and not all will have an identical impact, would allow more effective delivery of SANGS should it be determined that any green space is required in mitigation.

13. What contribution can on site mitigation make to addressing the impact of additional housing?  How should this be addressed in the Delivery Plan?

Given that sizeable areas of the SPA do not currently support heathland vegetation what scope is there for improving the situation for ground nesting birds by on site management?  What techniques could be considered?  How should this be covered in the Plan?  Could on-site mitigation be sufficient in its own right or in combination with accessibility management to offset the impact of further housing growth in the vicinity of the SPA and if so would this be a more appropriate approach?

13.1. It has been previously stated that much of the TBH SPA is not in favourable conservation status, and it is considered that the condition of the habitat is likely to be limiting the breeding success of the Annex 1 species to a greater extent than recreational pressure.  There is, therefore, considerable scope for channelling funds from new development projects into meaningful and deliverable conservation benefits for the Annex 1 species through on-site mitigation measures.  

13.2. Such measures, when combined with effective visitor management and in proportion, it could be argued, would offset any limited deleterious effects as a result of an increase in visitor numbers anticipated from particular development.

14. Could the impact be addressed by managing access to the SPA more effectively?  Would controlling access be appropriate?  How could it be best achieved?  Are there effective means for controlling ownership of dogs and cats?

What impact can be made by managing visitor access (e.g. closing or re-siting of car parks, footpaths etc)?  Should seasonal access restrictions be considered in certain areas?  Are there other ways of controlling the impacts of cats and dogs?

14.1. The effective management of SPA visitors is an important part of the approach, yet it is very much overshadowed by off-site avoidance measures in the DP.  It is clear that appropriate visitor management is necessary and it is understood that such measures are beginning to be implemented.  It follows that data on how effective these measures would be in safeguarding the integrity of the site and what impacts, if any, may occur to Annex 1 bird species is not yet available, and it is considered that that the funding of such measures may be sufficient to offset anticipated increases in recreational pressure arising from certain developments.  Again, there is a need for a flexible and pragmatic approach to each situation rather than blanket methods.

15. Are there other techniques which should be considered either as an alternative or in combination with SANGS, on-site mitigation and accessibility management?

15.1. Greater education and publicity as to the merits of the TBH SPA and its value for wildlife in general and the Annex 1 species in particular would play an important part in all three of the above techniques, but it should also be seen as a strategy in its own right in the wider community.  Particular emphasis should be placed on wardening roles on the SPA as well as effective policing of offences, such as the lighting of fires.

16. What period should the Delivery Plan cover and what would be the most appropriate process for its incorporation into planning policy?

The Delivery Plan is an informal document should it be subject to wider consultation in order to give it ownership and legitimacy?

16.1. The South East Plan is considered to be an effective tool for the formalisation of a revised and reviewed DP.  The TBH SPA is very much a regional issue and if the DP is to be effective it must be incorporated into the Regional Spatial Strategy to ensure that uptake by local authorities and others is a statutory duty.  It follows that the DP should cover the period of the RSS and be subject to review as part of that process.

16.2. However, it must be stressed that in order to be successful and to enable delivery of targets for housing for the region, it is vital that the DP is flexible and pragmatic and responds to the needs of all stakeholders.
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