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1.How comprehensive is the evidence base for the Plan?
a. What is the current status of the populations of woodlark, nightjar and Dartford Warbler and how has this changed over the last 10 years? 

1.1 Natural England (NE) is aware that the RSPB will cover bird population trends including national summary data in its submission so the Thames Basin Heaths bird data only is summarised here.  

Trends in Thames Basin Heaths Bird Numbers

1.2 Annex 1.1 summarises the trends for all three species from 1995 to 2005 for the SSSIs which make up the Thames Basin Heaths SPA.  All three bird species show an increase in numbers over this period but this is likely in part to arise from an increase in recorder effort.  The Dartford warbler increases are thought most likely to represent a genuine trend in population which is the result of the significant improvements in habitat from heathland restoration and a series of warm winters in the late 1990s and early 21st Century.    

b. How reliable is the evidence that further recreational use of the SPA would have a detrimental impact on these populations?

1.3 The evidence on the impact which urban development has on the three Annex 1 bird species on heathland is unusually strong when considered within the fields of disturbance  and population ecology. It is set out in the submission by the RSPB and is not repeated here. It is notable that the RSPB has limited its conclusions to those which can be drawn from evidence that is statistically robust. 
1.4 NE’s advice is that the statistically robust evidence -
· Shows for woodlark a clear link between the extent of urban development and territory occupancy, in short the more development the fewer birds

· Shows for nightjar a clear link between the extent of urban development and nesting density, in short the more development the  fewer birds

· Does not reveal the precise balance of causal mechanisms but does strongly suggest that visitor pressure is an important mechanism of impact: with nightjar nest failure higher nearer to paths;  with woodlark in suitable habitat, nesting is less likely where there is greater visitor traffic; and with Dartford warbler there is delayed breeding close to paths, reducing the number of broods and number of chicks raised

· Suggests that if the number or the spread of visitors increased further this could have a serious impact on the three species.
c. Is it appropriate to rely on studies done on the Dorset Heaths in developing an approach for the Thames Basin Heaths?
1.5 A brief comparison of the geography, access and visitor pressure on the Dorset Heaths and TBH is provided at Annex 1.3. The Dorset Heaths SPA can be considered an ecological analogue of the Thames Basin Heaths SPA. Both are SPAs for their breeding populations of Dartford warbler, nightjar and woodlark.  Both SPAs consist of multiple fragmented sites of varying sizes with varying access levels between the component SSSI sites within the two SPAs. Both SPAs have sites which come very close to the urban fringes and both have high levels of development pressure for housing. Both SPAs provide vital recreational function for the urban population and are subject to varying levels of recreational pressures between the component SSSIs. Both have had extensive visitor survey data using the same sampling methodology making the results comparable. The visitor survey results from both sites show walking and dog walking as the principle uses of both SPAs.  There are some key differences; the Thames Basin Heaths are generally larger and less fragmented sites and the Dorest Heaths SPA is largely heath where as the Thames Basin Heaths is an even mixture of heathland and plantation.   These differences between the SPAs do not make the Dorset Heaths data non-applicable to the Thames Basin Heaths.

1.6 Much of the Dorset research used in the developing the Delivery Plan is about impacts of levels of disturbance on the survival and nest success of the three SPA species. Since this data is species specific, and the three species do not behave differently in the two regions, it will in all probability transfer directly between the Dorset sites and the Thames Basin Heaths sites.    The data on levels of recreational disturbance is site specific and has been drawn from the respective surveys for each of the two SPAs.  Therefore in developing the Delivery Plan zones, the analysis has focused on data from the Thames Basin Heaths Visitor Survey (Liley et al 2005). 

1.7 In order to further assess the links between Annex I bird population size and recreational disturbance Natural England has commissioned research using the data from the Thames Basin Heaths visitor survey  (Liley et al 2005) and the most recent national data sets on the populations of the three bird species.  The analysis from national nightjar surveys (2004) will be used to produce reports in December 2006.  The summary of the most recent 2006 data for nesting woodlark and Dartford warbler will not be available until early 2007 and therefore this analysis will not be available until spring 2007. The research has the following aims:

1.8 To assess the effect of urban development and number of visitors on the distribution and abundance of nightjar, woodlark and Dartford warbler on both the Dorset Heaths and the Thames Basin Heaths

· To assess whether the negative correlation between nightjar and woodlark numbers found on the Dorset heaths is replicated on the Thames Basin Heaths. 

· To  Assess how habitat and visitor pressure interact to influence the distribution and abundance of the three Annex I species in the two SPAs. 

· To map visitor pressure and suitable habitat and identify areas where access and habitat management should be targeted to sustain the site populations of the three Annex 1 Species.

· To develop a method of predicting the effect of habitat and visitor management on the number and distribution of the three Annex I species.

1.9 Though this contract will not be reporting until the beginning of December it has provided some initial results. Annex 1.2 contains maps of modelled visitor pressure based on the Thames Basin Heaths Visitor Survey 2005.  Annex 1.3 contains maps of the habitat available for nesting bird species, mapped from 2005 aerial photographs.  The visitor distribution and habitat maps are overlain by local bird data from 2004 for illustrative purposes in Annexes 1.2 and 1.3 respectively.   This visually illustrates the link between bird spatial distribution, visitor pressure and habitat availability, though at the mapped resolution the detailed link between disturbance, habitat and bird distribution cannot be clearly seen. Therefore a more detailed resolution is provided for illustration one of the SSSIs, Horsell Common (Annex 1.4). Here the birds are concentrated on the heathland in areas of lower disturbance despite suitable habitat of suitable size being available on other areas on the Common.  

2. Does the Plan correctly interpret the requirements of the Habitats Regulations and the European Directives on which is it based?

Is the Plan’s approach to assessing the likely significant impact correct or do the Regulations allow greater flexibility?
2.1 It is the opinion of NE that the draft Delivery Plan, if and when it is implemented, provides a strategic approach to the delivery of housing development in the area of the SPA in a manner that satisfies the assessment and decision-making provided for in the Habitats Regulations and the Directive from which it flows. It will do this by ensuring that effects on the SPA caused by increased recreational pressure, including dog walking, arising from that new housing will be avoided. 

2.2 A proposal for new residential development, whether a single new dwelling or many, and whether a conversion or a new building, is a ‘plan or project’ to which the Habitats Regulations apply.  The Regulations must be applied by a local planning authority when considering whether to grant planning permission, and by the Secretary of State when she, or an Inspector delegated to make the decision on the Minister’s behalf, is considering an appeal against a refusal of planning permission.

2.3 Government Circular (6/2005 (ODPM) 1/2005 (DEFRA))
 accompanying Planning Policy Statement 9, Biodiversity and Geological Conservation 
explains in detail how the Regulations should be applied.  An adaptation of the flowchart in the Circular is reproduced at Annex 2.1 below.

2.4 The Habitats Regulations require all plans or projects with the potential to affect an SPA and not directly connected with or necessary to its management for nature conservation, to be assessed to see if effects are likely to be significant (Boxes 1 and 2 Figure 1 and paragraphs 12 – 16 of Circular 06/2005).  Those that are likely to have a significant effect on the site, alone or in combination with other plans or projects, must be subject to a more detailed assessment in order to ascertain if the proposal would adversely affect the integrity of the site (paragraphs 17 – 22 of Circular 06/2005).

2.5 Any residential development proposal within 5km of the Thames Basin Heaths SPA has the potential to have a significant effect on the SPA, irrespective of the size of the development proposed, as a result of the additional residential accommodation that would be provided.  This is because:

· the recreation activities of people visiting the heaths have an adverse effect upon the SPA birds and their habitats;

· additional residential accommodation will be likely to increase the number of people who could live close to the SPA; 

· unless measures are taken to avoid an increase in the number of people visiting the SPA, an increase in the number of people that could live near to the SPA is likely to increase the adverse effects on the SPA;

· the effects of projects that alone would not be likely to be significant must be combined with the effects of other plans and projects; 

· there are potentially thousands of new dwellings proposed in the area around the SPA; and so

· further residential development close to the SPA has the potential to have a significant adverse effect on the SPA.

2.6 As a consequence of the requirements of the Habitats Regulations, and in the absence of any measures avoiding effects on the SPA, it is likely that most types of  residential developments near to the Thames Basin Heaths SPA will be judged to be likely to have a significant effect on the SPA, either alone (if a relatively large proposal) or in combination with other plans and projects (especially smaller scale residential developments).  The prospects of the proposals surviving the tests of the Habitats Regulations following an Appropriate Assessment are very low because, in combination, they would be likely to adversely affect the integrity of the SPA.  A local planning authority would not be able to ascertain that in combination they would not adversely affect the integrity of the SPA.  

2.7 What is more (though it is not of primary concern in terms of the Habitats Regulations), the in-combination assessment would be onerous, in so far as it would need to take into account other residential plans and projects around the whole of the SPA, across at least the 11 LPAs most affected by the SPA. There could be many hundreds of submitted applications and permissions granted but not yet fully implemented which would need to be considered as part of the in-combination assessment. Moreover this would be a changing set of plans and projects through time, and so the planning authorities would need to put in place arrangements to share updated information for in-combination assessment.

2.8 So, in order for new residential development to proceed, it is necessary and desirable to ensure that before the Habitats Regulations procedure is begun, sufficient avoidance measures are incorporated, including open space provision, to enable the planning authority to be confident that the proposal would not have any effect on the SPA.  That is, owing to the avoidance measures proposed by way of a legally enforceable obligation, the proposed residential development will not have any effect on the SPA.  It would not, therefore, be likely to have a significant effect in combination with other projects.  If this can be established, the application would not be subject to Appropriate Assessment under the Habitats Regulations and the planning authority could proceed to determine the application in the normal way. 

2.9 Individual development proposals may bring forward measures that seek to avoid their effect on the SPA.  The Thames Basin Heaths Delivery Plan seeks to provide for the delivery of avoidance measures that will enable proposals for new housing to proceed in circumstance where would be developers, in particular of smaller schemes, are unable to bring forward their own proposals for avoiding the effects of their development. It will create a strategic framework for the provision of the necessary avoidance measures and calculating how individual planning applicants can make an appropriate contribution to those measures, thereby avoiding the effects of their development.

2.10 With regard to the interpretation of a likely significant effect, NE is of the opinion that there is ample evidence to show that the effects of increasing numbers of visitors on the SPA would be significant in terms of the conservation objectives of the site, and likely.  Circular 06/2005 emphasises at paragraph 13 that the test of whether an effect is likely to be significant must be on a precautionary basis and cites the ruling of the ECJ in the Waddenzee case.  NE believes that its application of the likely significant effect test is precisely in line with that ruling and does not exceed it. 

2.11 Natural England does not argue that individual proposals for small numbers of dwellings within the TBH Planning Zone would be likely to have a significant effect alone, but would be likely to have such effects in combination with other plans and projects (see further Q5 below).  On balance it is NE’s view that its interpretation of the likely significant effect is generally supported by Inspectors who have examined the evidence in respect of particular cases. Examples of such cases are found in Annex 2.2. The cases listed in this annex where no significant effect was considered to be likely appear to be exceptions to the general rule, because the Inspectors found, on the evidence, that the developments would have no effect on the SPA. In these cases the Inspector’s decisions were related in particular to the presence of existing alternative green space much closer to the development than was the SPA. 
3. What impact is further housing development likely to have on the TBH SPA and how robust is the evidence that such impact would be significant?
a.Will further housing give rise to additional recreational pressure on the SPA and more particularly on the bird populations it supports?  Would additional housing actually lead to increased population levels living within 5 kilometres of the SPA?  How robust is the Plan’s assessment of the projected increase in numbers of people living within the affected area?  Does it take sufficient account of the trends in household size? 
3.1 Currently, there are estimated to be approximately 289,581
 residential properties within 5 km of the Thames Basin Heaths SPA. Applying the national average occupancy rate of 2.36, this provides an estimate of 683,411 people living within 5 km of the SPA (measured as a straight line distance from the boundary of the SPA).

3.2 The draft allocations in the South East Plan for the 11 LPAs most affected by the SPA add up to 64,220 dwellings. If the whole of the draft allocation was to be within the 5km zone around the SPA, this would represent a 22% increase on the current amount of housing affecting the SPA. We have received data from 6 of the 11 LPAs on the likely distribution of new housing around the SPA, and can surmise this for two of the other LPAs (Woking and Rushmoor), whose areas are wholly within the planning zones. In these eight authorities, with the draft allocations,  35,794 new dwellings would be expected within 5km of the SPA. For the remaining 3 most affected authorities (Runnymede, Windsor and Maidenhead and Waverley), the draft allocations add up to 13,140.  It is expected that a significant proportion of this would fall within the 5km zone likely to affect the SPA. Thus it would not be unreasonable to expect the total amount of new housing resulting from the draft allocations in the 5km zone to exceed, say, 40,000 units. An increase of 40,000 would be a 13.8% increase in the number of dwellings, which, at the average national occupancy rate of 2.36, would accommodate 94,400 residents.

3.3 However, it is important to recognise that it is not the population growth over the South East Plan period that is important in assessing the impact on the SPA. Instead it is the life time of the development allocated in the plan, that should be considered. Even if the population grows only modestly during the plan period, it may still grow substantially after that, and this growth may be facilitated in part by the housing stock. The impacts on the SPA which could result are no less important or relevant, in assessment under the Habitats Regulations, because of the potential variation in timing. 

3.4 Nevertheless for the purpose of informing the examination of the South East Plan,

Natural England has collated historic population statistics, predicted population  and household size trends for the plan period (in Annex 3.1).  This includes LPA specific historical household size data from 8 of the 11 LPAs, and projected rates for 2026 from 4 of the LPAs. 

3.5 The historic population data in Annex 3.1 table 2 show that the population in the 11 LPAs increased overall by 6.8% over the period 1991 to 2005, though the increase was substantially higher in some .  Section B2.2 in Annex B of the South East Plan suggests a continuing increase in population between 2006 and 2026, with a growth of 7.5% in Surrey, 6.9% in Hampshire and 5.1 to 7.5% for the three relevant Berkshire LPAs for which figures are listed. The population projections provided by DCLG (table 3 in Annex 3.1), suggest a wide variation in population growth in the 11 LPAs, from 1.1 to 26.3%, with 7 of the LPAs having projected rates above 7.5%. 
3.6 The draft Delivery Plan uses the accepted national average occupancy rate of 2.36 people per dwelling. This is appropriate for several reasons: 

· It is within the range of occupancy rates estimated specifically for the affected LPAs. 

· As an average it is likely to reflect the population pressure around the whole SPA. 

· A simple consistent means of applying avoidance standards was needed across the SPA, rather than requiring case by case basis assessment. 

3.7 However, recent revised projections for England from 2006 to 2026, from DCLG, project household size to fall to 2.10 (table 4 in Annex 3.1).  If  it is clearly demonstrated that this or another occupancy rate should be expected in any LPA, , it is straightforward to adapt the Delivery Plan approach accordingly. A number of local authorities in developing interim strategies have already done this. 

3.8 Moreover if lower occupancy rate in the existing housing stock reduces the net increase in population resulting from new development, the Delivery Plan approach can be further adapted to reflect this. Indeed it would be important to do this because the measures put in place to protect the SPA should be proportional to the risk to the SPA. Visitor pressure is an important mechanism by which impact on the SPA occurs. It is likely that visitor pressure on the SPA is proportional to the population in its vicinity. Thus the measures put in place to protect the SPA should be broadly proportional to the level of population change, over the lifetime of the planned development (notwithstanding that there are other impacts such as cat predation, not directly linked to human population). If it is argued that population growth will be low, this does not means that there is no need for avoidance measures such as the Delivery Plan. It is simply the case that the avoidance measures should reflect the scale of population growth. 

b. Does the plan take adequate account of the current condition of the SPA? 

SSSI condition

3.9 SSSI condition assessment relates to the full range habitats and species for which an SSSI is notified, not just its SPA birds. It is intended to monitor and target the restoration and maintenance of the SSSI series in Great Britain. The condition of the SSSIs which constitute the SPA as recorded by the 16th October 2006 is as follows: 61.8% is in favourable condition or unfavourable recovering condition.  Of the remainder 16.3% is in unfavourable no change condition and 21.9% of the area are in  unfavourable declining with only  0.02% are part destroyed or destroyed.

3.10 The reasons for unfavourable condition affecting the largest areas within the SPA are shown in Annex 3.2.  The main reasons for unfavourable condition are the invasion of pine and birch scrub due to lack of appropriate grazing. 
3.11 Condition assessment of units is largely carried out in the field. It relies on visual assessment of the habitat. This means that disturbance and recreational pressure are only recorded as damage or reason for unfavourable condition  when they are so extreme as to damage the physical fabric of the habitat. This will occur at levels of disturbance significantly higher than those likely to affect nesting birds.  Even so there are 73 hectares of the SPA which have such high levels of public access and disturbance that physical damage and vegetation changes have occurred. 

3.12 Because SSSI condition assessment does not reveal recreational disturbance, it is NE’s intention to monitor bird numbers for this purpose. Where bird numbers fall below particular thresholds, this will be investigated to elucidate the cause in each case. Ideally 3.13 national data sets will be used for this monitoring because this ensures standardisation of recorder effort and technique. Current practice for the three SPA species is to carry out a national survey every 10 years. In short, insufficient time has elapsed since designation of TBH SPA to allow such an assessment based on bird number for this SPA. What information there is, however, from local surveys has been described in relation to question 1 above, and shows increases in the numbers of each of the three species.

Favourable conservation status

3.13 It is important to clarify the difference between SSSI Condition and Favourable Conservation Status. Favourable Conservation Status is an objective of the Habitats Directive
  it occurs when “the population dynamics data on the species concerned indicate that it is maintaining itself on a long-term basis as a viable component of its natural habitats; the natural range of the species is neither being reduced nor is likely to be reduced in the foreseeable future and there is and will probably continue to be a sufficiently large habitat to maintain its populations on long-term basis”  Art 1i) Habitats Directive

3.14 SPAs are part of the Natura 2000 network intended by the Directive to enable favourable conservation status to be maintained or, where appropriate, restored  
3.15 An important difference is that Favourable Condition for birds only requires an estimate of the numbers currently compared to a baseline whereas the Conservation Status requires an assessment of populations, distribution ranges and factors acting upon the species. This is clearly not encompassed by the assessment of SSSI condition.   Since recreational disturbance is a factor acting upon the SPA species this should be taken into account if it affects either the population or the range of the SPA birds species within the SPA.

3.16 SSI condition assessment is not designed to assess the contribution of SPAs to the Favourable Conservation Status of the SPA birds.   Therefore care must be taken when extrapolating SSSI condition to habitat suitability for birds.  In general since SPAs and SSSIs are notified for different features, at different dates and under different legislation it is best to have a separate assessment for the SPA as a whole which may differ compared to the SSSI condition assessments.  

c. Does the plan take adequate account of the fact that there is no public access or very limited public access to almost one third of the SPA which is owned by the MOD? 
3.17 The public has access to most of the SPA. The only areas with no public access are the Pirbright and Sandhurst Range Danger Area (RDAs) and Eelmoor Marsh which total 1135.64 hectares or approximately 13.7% of the SPA area.  Unfortunately the restriction on public access in the majority of the area (Pirbright RDA which is 854.43 hectares) is also a restriction on conservation measures. The habitat restoration and management options are extremely limited on this part of the SPA. Though active conservation management is undertaken where possible (such as aerial control of bracken) conditions cannot be made optimal for nesting birds. In terms of the sustainability of the SPA bird populations, this could be said to increase the relative importance of areas outside the RDA, since these are the only areas able to be actively managed for conservation. The existence of the RDA also has the effect of  concentrating visitors into a smaller area thus increasing visitor density, increasing the potential impact on birds in these areas outside the RDA.

3.18 One other area of the SPA has partially restricted access by military use. This is Ash Ranges RDA which totals 927.2hectares or 11.75% of the SPA.  The public is free to access ash Ranges RDA (972 hectares) whenever there is no active firing. This is indicated by the removal of flags around the RDA boundary. Ash Ranges are available for recreational use for most of August, periods of the Christmas holidays and many bank holidays. In addition the flags are usually lowered (to allow access) after 4pm.  Therefore for much of the SPA bird breeding seasons, public access for walking or dog walking could occur after firing. The areas with partially restricted and fully restricted public access are shown in Annex 3.3. The remaining 75% of the SPA outside these areas has relatively unrestricted public access. 
d. Does the Plan take sufficient account of the different character of different parts of the SPA and the implications that this might have in respect of recreational impact?
3.19 The Delivery Plan provides a generic approach which can be applied to all parts of the TBH planning zones. It does not contain specific adaptations for particular parts of the SPA nor its surroundings. This reflects that the whole of the SPA is of importance to the three Annex 1 bird species.  However, the Delivery Plan is flexible in application. For example, the approach it promotes ensures that avoidance measures are proportional to the scale of development. Where little development takes place, less alternative green space is required. In addition it is flexible in that enhanced or improved green space is accepted by the Delivery Plan, in addition to new green space. This means that in the parts of the planning zones with more existing green space, the provision of SANGS could take a very different form to that in parts with little existing green space.
3.20 The variation in the amount of existing alternative green space is potentially a key factor affecting the likely impact of new development on the SPA. In some areas around the SPA, where there is little existing green space, it could be argued that the likely impact of new development is greater than in other areas where there is more existing green space, and in which new residents would have a greater choice of alternatives to the SPA as places to visit for a tranquil walk. The proximity of existing alternative green spaces has affected a number of appeal decisions, including some of those listed in Annex 2.2. Natural England is currently reviewing the means by which the Delivery Plan can be adapted to reflect the variation in existing provision of alternative green space.  
4. Would all forms of residential development have a similar impact on the SPA or should the type of development be a consideration?

a. Would flats give rise to greater recreational pressure than houses with gardens?

4.1 A survey by MORI at Bourley and Long Valley SSSI found that of all site visits, 79% were by people living in a house and 4% by those living in a flat or maisonette. This compares to the results of a study by Liley, Mallord and Lobley across several sites within the SPA which found that 3% of visitors came from flats. However, information on the proportion of flats to houses in the TBH area is missing and it is therefore difficult to draw any conclusions that people who live in flats or apartments are any more, or any less, likely to visit the heaths. 
4.2 There is also no clear evidence to suggest that residents of certain types of dwellings are less likely to own a pet. The MORI survey found that 79% of visits by people living in houses were for the purpose of dog walking, compared to 51% of those living in a flat or a maisonette. Sixteen percent of those living in houses in the survey cited walking as a key reason for visiting the site, while 26% of flat /maisonette dwellers did so. Without further data the precautionary principle must therefore apply. Natural England currently takes the view that an increase in both the number of flats and houses are equally likely to lead to an increase in the number of visitors, with or without dogs. 

4.3 However, if there is evidence that certain types of residential development are less of a risk to the SPA, then the Delivery Plan can be adjusted to reflect this.

b. What are the implications of other types of residential development such as residential homes for the elderly, boarding schools, hostels and houses in multiple occupation? Is the Plan’s approach to these appropriate?

4.4 The Delivery Plan is clear that developments within the C2 class (ie residential care homes, hospitals, nursing homes, boarding schools, residential colleges and training centres) should be considered on a case by case basis and English Nature would advise whether an appropriate assessment would be required. In general, developments such as hospitals and nursing homes would not be considered to have a likely significant effect with regard to recreational impacts. Residential care homes, where the residents have limited mobility or are considered unlikely to visit because of case specific circumstances, for example where the site is beyond walking distance and the proposed development has no access to parking, are also unlikely to have an impact. If such developments included accommodation for staff, the Delivery Plan standards would need to be applied to the residential staff complement. 

4.5 Retirement flats (ie C3 Use Class) are generally covered by the Delivery Plan as it is considered that residents of these developments are still likely to be active and could normally be expected to use the SPA. Retirement flats may be open to people of 50 or 55 years and over, which we believe are ages at which people will actively use the SPA. However, if there is evidence that particular developments should be considered as exceptions to this position, perhaps because all the residents have limited mobility, they will be considered on a case by case basis. 

4.6 With houses in ‘multiple occupation’, it is important to identify the number of individual households within a house. This can be done by identifying areas within the house that have their own separate lock.  Once the number is established they can be treated as any other residential dwelling types. 

4.7 It is important to note that should any developer or LPA feel that an application presents a low risk of impact on the SPA, compared to others in the Delivery Plan zones, then it is open for either to consider, or seek consideration of the application outside the Delivery Plan approach. It is relevant in this regard that NE is issuing an advice note to LPAs on the peer review commissioned by DCLG. This note sets out what evidence we consider to be decisive in relation to a variety of issues put forward in development control. This note will be made available before the TBH technical sessions.
5. Has the requirement to apply an 'in-combination' test been correctly interpreted and applied?

Would all housing have a significant adverse affect “in combination”?  Is this the same or different to a cumulative effect? 

5.1 Natural England believes it was the intention of the Habitats Directive to ensure that all development that on its own was not likely to have a significant effect should be assessed to see if, in combination with others, a significant effect is likely to occur.  This is clearly to protect SPAs from an accumulation of small-scale effects which in total would be damaging.  NE considers that the case of small scale housing effects on the Thames Basin Heaths SPA is a classic example of the need for the in combination test explicitly introduced into the Directive.  Planning Inspectors have regularly applied the in combination test explicitly in order to meet the requirements of the Regulations.  In cases relating to the effects of residential development on the SPA, they have never said the in combination test should not be applied, even where in a particular case they concluded that a single dwelling would not be likely to have a significant effect.
5.2 It is not the case that Natural England considers that all housing will have a significant adverse effect “in combination”. Some types of housing, described in answer to question 4 ,such as residential accommodation for those less mobile and in need of care or supervision will not be likely to contribute to the recreational pressures on the SPA.  Those housing proposals that contribute to or independently provide their own avoidance measures would not be likely to have a significant effect on the SPA, alone or in combination with other plans and projects.

5.3 It is though NE’s opinion that any residential development proposal within 5Km of the Thames Basin Heaths SPA has the potential to have a significant effect on the SPA irrespective of the size of the development proposal. Due to the sheer number of development proposals in the vicinity of the SPA, any residential development that  does not avoid all the effects arising from recreational activity that it may have on the SPA, is capable of combining with the effects of the many other proposals to give rise to an effect that is likely to be significant. This will be the case where a development does not avoid its effects because it brings with it no measures to do so, or those measures that are brought forward will mitigate its effects to some extent but will not avoid them.

5.4 The Habitats Regulations require the effect of plans or projects to be assessed in combination with other plans or projects. Neither those Regulations nor the Directive use the expression “cumulative effect”. The cumulative effect on a site will result from various influences affecting that site. Those influences will be wider than, but include, those arising as a result of the plans or projects that are required to be assessed “in combination”.  

6. Should the Delivery Plan give more guidance on the balance between the potential techniques that could mitigate the impact on the SPA?

a.  At the moment the Delivery Plan is primarily directed at the provision of SANGs.  Should it give more guidance on the role other mitigation techniques might play?  
6.1 Natural England promotes the Delivery Plan as part of a three pronged approach

· planning restrictions and provision of alternative green space (the focus of the Delivery Plan)

· access management on the SPA

· habitat management on the SPA

6.2 Of these three approaches, the provision of alternative green space is the only approach which has the potential by itself, especially in the short or medium term, to fully avoid effects arising on the SPA as a result of residential development. This is because it is able to divert the impact at source, before additional visitors, brought in by development, arrive on the SPA. 
Access management

6.3 Access management on the SPA cannot be relied upon to prevent the likely impacts of development by itself. This is because:
6.4 Visitors restricted in movement or behaviour on one part of the SPA are likely to shift to another part of the SPA. This is strongly suggested by the results of the visitor survey commissioned by NE, which show that visitors tends to use more than one access point on the SPA. Without alternative green space to accommodate visitors access restrictions could simply concentrate visitors into a smaller proportion of the SPA. 
6.5 In practical terms access management is inherently difficult. Experience suggests that even on natures reserves, which are intensively wardened by comparison to much of the SPA, it is routine to find people off paths, dogs off leads and many other types of potentially damaging visitor activity. Increasing the supply of visitors to the SPA would only be expected to increase the frequency of such incidents. This is exacerbated by the scale of the SPA. It has more than 600 access points and its perimeter is 248km. Much of it has de facto public access and it contains many public rights of way, This means that to be reliable in preventing damage by visitors, measures may need to be draconian, and would make impossible demands on available resources.
6.6 It is not generally within the gift of planning authorities.  Access  management on the SPA is carried out by the landowners and managers, and is dependent on their agreement. This includes the enforcement of any formal restrictions under the Countryside and Rights of Way (CRoW) Act 2000. Moreover access management measures often cannot be agreed with individual tenure holders because they have knock on effects on nearby land. Thus they require a number of tenure holders to agree together.
6.7 It has been suggested that the CRoW Act 2000 should be used more to safeguard the SPA birds. The CRoW Act cannot in itself enable control of access over the SPA because of the difficulties of imposing and enforcing restrictions where extensive public rights of way and widespread de facto access already exists.

6.8 Despite these reservations about the role of access management in mitigating the effect of development, Natural England is committed to ensuring where practicable that the contribution of access management is maximised. NE has commissioned a review of access management measures across the SPA. The intention is that this will lead to the production of an access management plan for each of the SPA’s component SSSIs. These plans will set out the measures necessary to maintain the SSSI. They may also identify some measures, perhaps to do with the management of road access or car parking, which are within the gift of planning authorities to secure. However, the access management plans have not yet been drafted and for the time being we rely on others coming forward with any such ideas. We will always consider them in relation to management of the SPA or as potential mitigation of development impacts, and we will advise the planning authorities accordingly, but at the time of writing this submission no specific proposals have been put forward.

6.9 At this stage therefore Natural England’s advice is that it would not be appropriate for the Delivery Plan to provide further guidance on the role of access management. The Access Management Plans may in due course do this.
Habitat management

6.10 The Habitats Directive clearly distinguishes between habitat measures to secure favourable conservation status (on-site measures) which are covered by Articles 3(1) and 6(2) and those which are to protect the sites from potentially damaging plans or projects. It is therefore not appropriate for measures to maintain or secure favourable conservation status by habitat management on the SPA to be funded as a means to mitigate the effects of plans or projects. This point is addressed in more detail in the submission by the RSPB. In addition there is a range of practical and procedural reasons for which habitat management should not be seen as a means of addressing the impacts of residential development.

6.11 On the whole habitat management on the SPA, like access management, encounters the obstacle of reliance on third party agreement, when it is considered as possible mitigation for the potential impacts from development outside the SPA. Dialogue is underway with the main landowners and managers of the SPA, for the purpose of restoring those parts of the SPA which are in unfavourable condition for the SPA birds and the other special interests of the component SSSIs. It is within English Nature’s statutory function to fund much of this management work, but funding is not the sole obstacle to sustaining or enhancing any part of the Thames Basin Heaths SPA. Even assuming that measures of habitat management, to an ideal extent, will be achieved in the near future, this would not make it possible, or easier, to allow unrestricted permission for new residential developments, for several reasons.

6.12 First, it cannot prevent disturbance or even increased wear and tear on habitat. Indeed the value of habitat management could be negated by increased levels of visitor access. That is, even though in all other respects the structure and make up of the habitat may be right, the Annex 1 birds may not use it because of disturbance. The ecological evidence of John Mallord shows this particularly clearly for woodlark.
6.13 Secondly, it would be a mistake anyway to assume that habitat management will create a major increase in bird numbers on the SPA. This is covered in more depth in answer to question 13

6.14 Thirdly, an increase in bird numbers cannot properly be treated as creating a kind of “buffer”, which would allow the imposition of new pressures on the birds and their habitat until the increase had been eliminated. There are many factors other than visitor pressure which influence the numbers of the Annex 1 birds. Mild winters, forestry  and agricultural management have all been said to have had an effect on recent trends in numbers of the SPA birds. These influences may change but the effect of housing if unmitigated would persist. 
6.15 The potential fragility of the recent population trends is illustrated by grave concerns for woodlark in East Anglia. The Suffolk Bird Report for 2004 reports an alarming decline  in woodlark numbers - by 43% in the Breckland Forests and by 36 % in the Suffolk Sandlings since peak years of 1999/2000.

6.16 For all of these reasons, if the Delivery Plan were to provide further guidance on habitat management, it would not bring us closer to resolving the concerns about residential development. Instead habitat management should be seen as essential maintenance or restoration of the SPA, which could be made more difficult and less effective by elevated visitor pressure but which does not provide a safeguard against it.   
6.17 Further consideration is given to the techniques of habitat management in relation to question 13.
b. Should it identify thresholds for assessing the likelihood of any particular project having a significant effect on features of interest within the SPA?
6.18 There are both scientific and practical policy difficulties in identifying a threshold of significance. 
6.19 The evidence shows with statistical rigour that there is a negative relationship between the amount of urban development and the number of the Annex 1 birds supported by heathlands. We acknowledge that there is uncertainty about the scale of the impact that would result from further increments in the amount of urban development. The Habitats Directive and Regulations provide for this situation in that they require appropriate assessment for plans and projects where there is likely to be a significant effect and require decisions to grant permissions to be evidence led.
6.20 In relation to the science of impact there is currently no evidence to identify a threshold or tipping point below which there is confidence of no impact and above which a damaging effect is likely. This means that the operation of a threshold would be a policy decision rather than a matter of science. It might be argued that, say, a 1% increase in the number of dwellings would have an insignificant impact, but if 1% were allowed, then without scientific evidence, what argument would there be against another 1% and then another, and so on. It could take many years for a negative effect to be clear, if obscured by other, temporary factors. By the time it was evident in trends in bird numbers, the damage would be done irreversibly.

6.21 If, to take this example further, a 1% increase in the number of dwellings was to be permitted without avoidance measures, then this limit would be reached soon, not just because of the scale of development in the pipeline but with that already permitted but not yet completed, and with that covered by applications not yet determined. Comprehensive figures on the number of developments permitted but not completed is lacking but Surrey District has informed us that in that district alone there are 700 units in this category. If a policy decision was made to allow a certain amount of development, which development would benefit and where?
6.22 There is also an argument that the SPA is showing signs of damage already. The apparent distribution effect of people on nightjar on Horsell Common, for example, suggests damage in this part of the site. Thus to permit development which increases visitor use of this part of the SPA would be to impose a grave risk of further damage.

6.23 On a more positive note better scientific information is on its way. The current research commissioned by NE radically increases the sample size available for comparison of visitor and bird numbers and distribution, and refines the method by which such a comparison can be made. It will improve our understanding of the variation in visitor effects, bringing us closer to predicting the scale and point of impact.

7. What evidence is there that provision of SANGs will effectively mitigate any adverse impact on the integrity of SPA?
Is providing alternative space likely to reduce pressure on the SPA?  What evidence is there that people will use the alternative space?

7.1 There is a long history of provision of nature reserves and country parks which are, like SANGS, of a semi-natural, tranquil character, and which have come to be well used. For example, it is thought that there are 16.7 million visits per annum to National Nature Reserves and 1.6 million to RSPB reserves. There is generally a lack of quantitative data on visitor response following improvements to green space but examples available (and summarised in our annex 7.1) do show that it is both practicable to increase visitor numbers on improved sites and attract visitors away from sensitive sites. The examples of Testwood Lakes, near the New Forest (referred to in Hampshire Wildlife trust’s submission), and Sutton Heath (in Annex 7.1), provide a close comparison in that both show that people can be attracted away from lowland heathland similar to the Thames Basin Heaths.

7.2 The visitor surveys undertaken for English Nature in 2005  (Liley et al 2005
 and 2006
) are the most comprehensive which have been undertaken on the Thames Basin Heaths to date, covering a sample of 28 access points on the SPA and 5 access points on alternative sites, and 1676 separate interviews. They give a picture of where people travel from to visit the SPA, why they visit and what they do when then get there. They show that three quarters of the visitors to the SPA also use alternative sites, including 78% of dog walkers, and they provide a detailed analysis of what their preferences are in terms of the character and quality of the SPA and alternative sites. Alongside other surveys which have been carried out, they provide a strong evidence base to locate and design with confidence improvements to alternative green space provision with the very specific function of attracting people away from the SPA.

7.3 The Delivery Plan promotes a system which enables a generic and streamlined approach to be taken in development control but requires each alternative green space (SANGS) to be considered individually before it is linked as an avoidance measure to development. Each SANGS must be considered in detail and ascertained to be functional by the planning authority, in consultation with Natural England and other stakeholders. It is this individual consideration, in combination with the evidence base on visitor characteristics and preferences that provides confidence that people can be attracted away from the SPA to use alternative sites.

7.4 Using the visitor survey evidence principally, English Nature developed guidelines on the quality of SANGS which can be used systematically to assess their likely effectiveness. These are attached as Annex 7.2. 
8. Is it possible to deliver sufficient alternative open space (SANGS) of suitable quality in appropriate and accessible locations at an acceptable cost and within the necessary time frame? 
The recent study on mitigation land suggests that sufficient alternative open space exists.  However, is this readily available?  Is it located in places where it would meet the needs of future populations and be sufficiently attractive to divert people from using the SPA for recreation. Has adequate consideration been given to all potential alternative sites?  What is the likely level of work that would be required to make the alternative sites suitable and how much would it cost?  Can the land be provided within the necessary time frame?
8.1 NE views Land Use Consultants’ 24 July 2006 Report positively with regard to its findings on the quantity, quality and availability of greenspace (SANGS).  The Report identified a total of 17,283 hectares of green space, constituting 647 individual land holdings, within 10 kilometres of the SPA, as potential SANGS.  Of this total, 2,468 hectares, constituting 61 individual land holdings, were identified by the Report as ‘key sites’ or holdings that, after consultation with the relevant land owners and local authorities, represented those sites which were both most suitable as SANGS, in accordance with Delivery Plan quality standards, and were also likely to be available for mitigation purposes in the short term.  The amount of SANGS which is needed under the Delivery Plan approach depends upon the distribution of new dwellings between the plan’s zones. If 40,000 homes were to result from the South East Plan’s allocations (as suggested in section 3.2 above), and hypothetically this were to be split evenly between zones B and C, this would mean, with the current standards of the Delivery Plan, that 1132ha of new or improved SANGS were needed, equivalent to 6.5% of the  potential area identified by LUC.
8.2 Guildford and Woking Borough Councils have already put in place interim avoidance strategies to safeguard the SPA, which utilise some of the key sites which LUC identified. Elmbridge Borough Council likewise has put forward key sites for an avoidance strategy which Natural England has accepted. For these three LPAs the SANGS identified cover the development expected to come forward for a defined interim period. 
8.3 The 17,283 hectares of potential and, primarily, publicly owned, SANGS are evenly distributed across the local authorities surrounding the SPA (See Figure 3.3 of the Report).  ‘Key sites’, however, are relatively numerous in some local authorities (eg, Guildford) while apparently limited or lacking in some others, as is primarily the case with Rushmoor (See Figure 3.2 of the Report).  This might, at first, suggest that sufficient mitigation land is not available in Rushmoor, particularly over the short term. However, potential SANGS with unutilised capacity that have been identified in neighbouring local authorities could be utilised for this purpose.  In the Rushmoor example, SANGS with available capacity in Hart, Guildford or Waverely could be looked to, if these authorities were willing or compelled to make land available.
8.4 A workable framework for this kind of integration is provided by applicable government  planning guidance.  ODPM Circular 05/2005 provides that pooling of developers’ contributions can take place both between developments and between local authorities where there is a cross authority impact. 

8.5 Moreover, it is important to consider that almost all of the land assessed in the LUC Report is public land or land owned or controlled by non-governmental organisations, such as the Wildlife Trusts.  An assessment of the fully extent of private land in the region that would be potentially suitable as mitigation land was not undertaken.  However, LUC did provide information that an additional 13,700 hectares of private agricultural land within 10 kilometres of the SPA received countryside stewardship payments.  This land is of a semi-natural character and much of it could be suitable as SANGS.  
8.6 In light of the different options accepted within the Delivery Plan, costs of SANGS provision will vary widely and must be assessed on a case by case basis.  At present, the bulk of cost projections have been made in association with individual SANGS enhancements.  Progress already made on interim avoidance strategies indicates that these costs will be readily met through Section 106 developer contributions for the volume of residential development projected for the region. In the two fully agreed interim strategies, the costs are between £575 and £1211 for a two bedroom house. This is evidence that the Delivery Plan does provide a way forward, at reasonable cost, provided the relevant LPAs are willing to work to find a solution.

8.7 In Woking Borough it is estimated, on the basis of recent averages in the number of units coming forward in applications, and estimates of contract costs, that works to improve the identified SANGS can be staged  at intervals as close as eleven weeks. This suggests that delivery of SANGS can be managed to track the requirement of housing delivery.

9. What mechanisms could be used to ensure such open space is provided?  Should it be provided before development takes place or within a specified time span of development commencing? 
a. How will the alternative land be acquired, particularly where landowners are not willing to sell it?  
9.1 The first part of the question relates to how alternative land may be acquired.  The LUC audit of open spaces with a potential to meet the requirements of the TBH DP gives reason for confidence that sufficient land will be available.  Most of the 17,411ha of potential SANGS identified in the audit are in public ownership or are owned by conservation bodies committed to the delivery of measures to avoid impact on the SPA It is feasible therefore that sufficient land can be delivered without acquisition from unwilling private owners.  All public bodies are ‘competent authorities’ in the terms of regulation 3(4) of the Habitats Regulations.  All have a duty to have regard to the Directive in the exercise of their functions, where the functions (including management of land) may be relevant.  All public bodies are also S.28G Authorities under the Wildlife and Countryside Act 1981 and all have a duty when exercising their functions to conserve and enhance the component SSSIs that make up the SPA.  The SPA bird species are also special interest features of the SSSIs within the SPA.

9.2 Consequently, each public body owning or managing land that could be provided as SANGS has, at the least, a duty to consider whether the land can be released, or managed in a different way, or improved in order to protect the SSSIs and the SPA.  

9.3 If it became necessary to acquire access over private land, and it could not be acquired at a reasonable cost from a willing owner, then the LPA have the powers to enforce access or to acquire the land by compulsory purchase.  This is a last resort but the powers are important because they should inhibit private landowners from demanding excessive prices for access or land and encourage them to enter into a constructive dialogue with the LPAs if necessary.

9.4 Ultimately it would be for the LPAs and Secretary of State to determine the use of compulsory powers in any particular case.  However, in principle, NE would suggest the following approach.  Where access to private land was necessary to deliver (strategic) SANGS the first step would be for the LPA to seek an Access Agreement under the provisions of sections 59, 60, etc of the National Parks and Access to the Countryside Act 1949 (in conjunction with S.16-20 of the Countryside Act 1968).  This would apply where the land comprised “open country” which is defined to include, inter alia, moor, heath, down and woodland and certain lakes, rivers and canals and their banks, in open countryside (not all land in the countryside).  If the land comprises open country and an Access Agreement could not be secured on reasonable terms, the LPA has the power to make an Access Order subject to confirmation by the SoS (S.59 65 etc NPACA 1949).  These powers also provide for the LPA to carry out such works and to make such other provisions as may be necessary to secure access for open-air recreation to open country.

9.5 If the land did not comprise ‘open country’ as defined in the Acts (1949 and 1968), it would be necessary for an LPA to consider acquiring the land itself (as opposed to securing access over the land).  This could be achieved under the wide powers “for planning purposes” under the provisions of S.226 of the Town and Country Planning Act 1990.  The reason why this power would be appropriate are because it would be for a genuine planning purpose (albeit probably unique) and there are no specific powers available to acquire the land for the purpose of providing SANGS under any other legislation.  In the opinion of NE the expectations of Circular 06/2004 relating to the justification and appropriate circumstances for using S.226 powers would be fulfilled in the process of providing SANGS to enable residential development to be permitted in accordance with the development plan, where sufficient access to land could not be provided any other way.

b. Who will be responsible for its improvement and subsequent maintenance?
9.6 Improvement and subsequent maintenance of SANGS will require two elements: operational delivery on the ground and funding.  The funding would come from the S.106 obligations available (i) directly to the LPAs, or (ii) indirectly from one LPA (where the development occurs) to another LPA (which owned the SANGS); or (iii) indirectly from the LPA to another owner or land manager.  The contributions are likely to be a continuous flow over many years, so facilitating the phased acquisition, delivery and management of the SANGS with the increasing housing provision.

9.7 Operational delivery will often be the LPA as land owner or manager of the SANGS, but not exclusively so.  NGOs, private landowners (including developers) or other public bodies may well retain ownership of the land and agree to implement the measures to deliver SANGS and subsequently maintain it.  The contributions from developers will take account of the costs of acquisition, delivery and management of the SANGS.

c. When should the land be made available and in what condition?  Should it be in place before development takes place or when building works start on site or before the first residents move in or within a specified period of completion of the development?

The general principle
9.8 EN/NE has argued consistently over many years that measures required to offset effects on the integrity of European sites should be provided in a timely manner.  That is, in time for the measures to perform the ecological, or other, function that is required before harm to the integrity of the site may occur.  In some cases, this required delivery of measures in advance to enable habitats to mature; in other cases measures may follow development because of a time lag before harm may occur.  This is consistent with EC guidance in Managing Natura 2000 sites The provisions of Article 6 of the ‘Habitats Directive 92/43/EEC April 2000 (MN2000).

Applying the principle to the TBH SPA

9.9 It is not possible to calculate whether the SPA, or parts of it, have ‘spare capacity’ to absorb additional recreational pressure from new housing before impact avoidance measures are in place.  Adopting a precautionary approach requires the assumption that any spare capacity should be set aside for offsetting the effects of development “in the pipeline” that has been given permission but which is not yet completed and will not contribute to the TBH DP because it was permitted in advance of the Plan being promoted.  The principle favoured by NE is that provision of SANGS should therefore be in time to offset the effects of all new development that will contribute to its provision.

9.10 There is, however, a distinction to be made between the provision of SANGS strategically, and provision in respect of specific large developments, which provide their own offsetting measures independently.

Specific provision

9.11 For a specific development project it is important that the SANGS is in place before or concurrently with the occupation of the first dwellings.  This would ensure that sustainable access patterns and behaviour are established from the outset.  It is likely to be difficult to change these patterns if established before the SANGS is provided, unless the SANGS is considerably more attractive than the SPA in all relevant respects.

Strategic provision

9.12 Timing is less prescriptive for strategic provision.  Again, the principle of not allowing unsustainable patterns of access to establish will be important, but it would be unreasonable to argue that all SANGS must be provided in advance of all development.  The SE Plan indicates an annual average for housing for each of the two relevant sub-regions 2006-2026.  It would be a useful clarification to determine the proportion of each of the two sub-regional annual averages that may require to be provided in the 5km TBH Planning Zone.  This would be a good measure for monitoring SANGS delivery.  Monitoring by SEERA will show whether housing provision will be above or below the annual averages.

9.13 The annual average will also need to be compared with completion rates for new dwellings.  NE’s proposal would be to ensure that SANGS provision keeps pace with the annual average over, say, three or five year periods, based on the standards for SANGS provision per 1,000 population arising from completed development.  

9.14 For example, if 40,000 houses were required to be built in the TBH planning zones during the 20 year period of the plan, as suggested in 3.2 above, this would equate to an annual rate of 2000 houses. Assuming, for the purpose of illustration, these were split evenly between zones B and C, and with a rate of 2.36 people per household, this would generate an annual SANGS target of 56.6ha. 
9.15 It is emphasised that these are purely hypothetical figures.  In the time and with the information it has available NE has not been able to calculate actual figures.  Housing completions would be monitored in the TBH Planning Zone and checked to see if they were significantly above or below the SE Plan annual average for the Planning Zone and a three year review of SANGS provision would adjust the target for the next three years in response to monitoring results.

9.16 In practice it is unlikely to be an even annual provision of SANGS.  A large site may be opened and provide capacity for several years ahead.  On the other hand, it may take time for landscape improvements on a large site to mature to full SANGS standards.  The process of “maturity” would reflect the increasing capacity and therefore the increasing population it would serve.  Actual use of SANGS and the SPA should also be monitored and taken into account in the three year review process.  

9.17 Furthermore, delivery is bound to vary across the Planning Zone.  At various times some LPA areas may in theory be ‘underprovided’ whilst others are ‘over provided’ with SANGS.  NE has argued that the SPA should be considered as a whole rather than divided into component parts; for example, in applying the ‘in combination’ of the Habitats Regulations.  It follows that the SPA should be considered as a whole in SANGS provision.  Unless there are obvious and very large scale gaps or extreme bias in provision for part of the SPA, SANGS provision targets and monitoring should look at delivery for the whole SPA.  Alternatively it may be possible to consider targets and monitoring for each of the two SE Plan sub-regions.  However, this is likely to be complicated by, for example, different parts of Guildford and Surrey Heath lying in different sub-regions.

9.18 The above advice is consistent with guidance published by the EC (MN2000) and Circular 06/2005.  The latter emphasises that site integrity is the coherence of the SPA’s ecological structure and function across its whole area (para 20).  The EC has reiterated this in MN2000 at para 4.5.2.  Where referring to compensatory measures, the EC guidance also emphasises that measures to protect European Sites must be operational at the time when the damage is effective, that is, there should be no time lag, of ecological significance, between harm that may occur to site integrity and the implementation of mitigation or compensatory measures (paras 4.5.3 and 5.4.2 MN2000).  Whilst SANGS is not a compensatory measure (it is an avoidance measure) NE considers that the same principles of sustaining the ecological function of SPA should be adhered to.

10. Is the Zonal approach set out in EN’s draft delivery plan appropriate?  

a. Are the Zones set at the right distances?

10.1 The aim of the draft Delivery Plan is to enable avoidance and mitigation measures to avoid the impact of residential development on the SPA to be applied at a strategic level, and thus remove the need for an appropriate assessment at an individual application stage. 

10.2 As a consequence of the strategic nature of the approach, the measures proposed are generic in nature and intended to apply to a broad range of development situations. They are therefore designed to be simple to apply; easy to interpret and easy to use. They are intended as one potential solution and allow for individual applications to be considered separately through the Habitats Regulations should the developer or local authority consider that local circumstances warrant a different approach for a particular case. Obviously however, the effectiveness and benefits of the Delivery Plan approach rely on the majority of developments being covered by the strategic avoidance and mitigation measures.

10.3 It is reasonable to assume that the risk of residents living closer to the SPA visiting the site is greater than those living further away. This is confirmed by the Liley et al (2005) study which found that the proportion of residents living around the SPA and visiting the site decreases with increasing distance away from the SPA. It was considered reasonable therefore to apply a zoned approach to the avoidance and mitigation measures based on the likelihood of risk to the SPA. These Zones were based largely upon visitor research carried out on the Thames Basin Heaths SPA

10.4 Considering each zone in turn, the intention is as follows

The 400m zone is intended to 
· Reflect that it is highly likely that residents living within easy walking distance would use the SPA and unlikely that they would be diverted to use suitable alternative natural green space in preference to the SPA
· Avoid an increase in the risk of urban effects such as garden waste dumping, garden extensions and fly tipping
· Reduce the risk of predation by cats brought in with new development
The 2km zone  is intended to

· Encompass the highest rate of use of the SPA by visitor who arrive in vehicles

· Encompass almost all visitors on foot

The 5km zone  is intended to

· Encompass the majority of visitors to the SPA 

· Match the catchment for which the number of visitors is correlated with the number of households

Our latest thinking on the zone boundaries is set out in more detail in Annex 10.1

b. Is the way the distances are measured appropriate?

10.5 As described above, the Zones are based largely upon visitor surveys on the Thames Basin Heaths. These Zones are defined as a straight line distance from the boundary of the SPA. 

10.6 The visitor surveys requested interviewees to provide the postcode that they had travelled from. The visitor survey then used the straight line distance (“as the crow flies”) from the access point surveyed to the visitor’s postcode. It did not attempt to measure the actual distance the individuals had travelled to reach the SPA. 

10.7 The aim of the draft Delivery Plan is to provide a generic approach that can be easily applied. Travel distance is too complex a measure to use to define Zones and would be impossible to do effectively, as people’s routes will be complex, varied  and may change over time.  It can be argued also that travel distance is not the proximity factor which most determines the likely impact on the SPA of new development. Instead this is likely to be travel time. In this crowded part of the world it can take a long time to drive a short distance. Where, for example a journey to the SPA would cross a town centre, it may take disproportionately long to get there, even if in travel distance terms it is close by. Yet to map travel times would be even more complex and changeable. 

10.8 Thus it was decided to use the measure which could be derived most directly from the evidence base -  linear distance. It was also decided to use the boundary of the SPA as the starting point for delineation of the zones, rather than individual access points, because the visitor surveys gave a representative sample of a range of access point types that can be extrapolated to the whole SPA. Moreover, individual access points are also subject to change; access points both official and unofficial may be created over time. The measures used need to be valid for the lifespan of the development to ensure the avoidance and mitigation measures are effective.  

10.9 The use of the direct measure is a simplification, but is easy to interpret, easy to use, and is the method that has been used in the main multi-site visitor surveys on the Thames Basin Heaths and Dorset Heathlands studies. The Zones, in following the approach of the visitor surveys ‘allow for’ travel distance; it is apparent that an interviewee giving a postcode distance of 5km will almost invariably have travelled more than 5km from their starting point to the SPA. 

c. What level of use is actually made of the SPA for recreational purposes by people living in the zones?

10.10 The Liley et al (2005) study carried out 1144 interviews, providing data on 2062 people at 26 access points. Of the people interviewed who gave valid postcodes;

· 7% came from Zone A (0m to 400m)

· 38% came from Zone B (400m to 2km)

· 31% came Zone C (2km to 5km)

10.11 Post code GIS data from the Post Office and OS (CodePoint) can be used to determine the number of dwellings in the different Zones around the SPA (as  shown in Annex 10.2) These figures multiplied by the national average occupancy rate per unit (2.36) provide an estimate of the population in each Zone.  

10.12 The relative likelihood of individual residents visiting the SPA is indicated broadly by comparing the proportion of visitors recorded from each zone with the population of each zone. Dividing the former by the latter suggests, the relative likelihood, on average, of individual residents from zones B and C visiting the SPA. The ratio of likelihood is 1.2 for zone B to 1 for zone C.
10.13 Liley et al (2005) also attempted to extrapolate visitor numbers from the survey to provide annual totals. They estimated the number of access points on the SPA which are similar to those included within the survey based on an audit carried out for English Nature by Exegesis. This gave 150 access points out of a total estimate of 685 access points from the Exegesis study. Using the available information, this provided an estimate of over 5 million visits per annum to the SPA
.
d. What level of use is generated from outside the Zones?

10.14 The visitor surveys indicate that 24% of visitors to the SPA are coming from outside the 5km Zone. 
e. How far do the patterns of use vary in different parts of the area?

10.15 The Liley et al (2005) visitor survey and others carried out in the Thames Basin Heaths SPA such as MORI (2004) do not enable an examination of patterns of use across the Thames Basin Heaths area. The surveys are a snapshot and are aimed at defining generic patterns; they do not provide sufficient detail to enable likelihood of use from a particular area to be determined. Nevertheless, it can be seen from the survey that people from a number of different settlements visit the SPA, and the pattern does not highlight any distinct gaps from which visitors are absent.  It also demonstrates that residents do not necessarily travel to the nearest part of the SPA to their postcode, and therefore “catchment areas” for individual sites overlap. 

11. Is the basis on which the suggested 16 and 8 ha greenspace land mitigation standards for development in the 2 km and 5 km zones have been calculated sufficiently robust? 

Is it appropriate to use the NPFA standards?  Are there other suitable methods for assessing the levels of alternative open space?

11.1 A standard is needed for SANGS provision to enable housing numbers to be related to the strategic provision of greenspace, ensure sufficient provision (in terms of meeting visitor requirements) to allow Competent Authorities to confidently conclude no likely significant effect from new development, and prevent sites from being used past capacity.

11.2 The definition of a precise standard is challenging, as there is a lack of relevant, comparable standards already in use nor a comprehensive list of research to draw on. The standards used are therefore based on the best available information and application of professional judgement.  They need to be precautionary, as they are providing avoidance and mitigation measures to ensure compliance with the Habitats Regulations, and their aim is therefore distinct from (though compatible with), for example, PPG17 provision. 

11.3 The draft Delivery Plan approaches the calculation of the amount of SANGS required, per thousand population, as follows: 

· An examination of national standards for open space provision to consider their applicability and adaptability for calculating the amount of SANGS; 

· An analysis of case work to consider what standards had been accepted in practice, on a case by case basis; 

For details of the approach used, we would refer the Inspector to sections 3.2, 4, and 5 of the draft Delivery Plan, and paragraphs 5.7 to 5.28 of the template Supplementary Planning Document. 

11.4 The draft standard for amount of open space per unit of new residential population is based principally on a case study of the proposed Queen Elizabeth Barracks development in the Hart District, near to part of the SPA. Though not universally agreed, is widely acknowledged that this case presents a generous package of alternative green space, which is seen by conservation bodies as part of an effective protection scheme for the SPA. The green space which it identifies is not unique, or even unusual. Therefore we commend it as a precautionary starting point from which implementation and monitoring of this approach can commence and enable further refinement of the approach, without threatening the integrity of the SPA.  

11.5 NE would note that the proposed standards have been in the public domain for many months, and as yet no credible region-wide alternative has been offered. We remain open to considering fully any such proposals. The approach to calculating the amount of greenspace needs to be a simple, transparent system to succeed at a strategic level. This does not, however, preclude adaptations and adjustments at a local planning authority level and the opportunity remains for local planning authorities and others to provide evidence for such local adaptations, as done for example by Bracknell Forest Borough Council.  

12. Are the minimum sizes for SANGS and the proportion of total SANGS provision by area appropriate?

Is the definition of minimum sizes and maximum distances in section 7 of the Delivery Plan appropriate?  What is the basis for the definition?  Is the recommended make up of total SANGS provision by area appropriate?  Is it necessary to be as prescriptive as to the make up and size of the individual areas?

12.1 To ensure compliance with the Habitats Regulations through a reasonable certainty of such avoidance or mitigation measures being effective, SANGs must be made attractive to the different user groups who visit the SPA, and particularly the two main groups; dog walkers and walkers. 

12.2 The visitor survey by Liley, Mallord and Lobley (2005)
 explored what attracted visitors to the SPA as opposed to visitors to non-SPA sites. They found that in general, visitors to the SPA preferred sites that had car parking, easy and rapid car access, informal paths, and were more semi-natural in character, with a mixture of habitats including broadleaved and coniferous woodland, and gently undulating topography. A key feature of importance for dog walkers was the ability to let their dog off the lead for all or the majority of the walk.  The Liley et al (2005) survey also showed that on average, visitors using the site only for walking, walked routes of around 2.3 km whilst the route length of dog walkers was 2.5km. This is similar to findings from studies on the Dorset Heathlands
 which found that dog walkers on average walked 2.1km. These distances did not depend on the distance people had travelled to reach the site; those walking or driving relatively long distances walked the same distance on the site as those living closer to the SPA.  The typical walk found in the Liley et al survey was a circuit, with half of all dogwalkers penetrating further than 700m into the site.

12.3 These findings indicated that minimum size criteria should be applied to SANGS to ensure that they were fit for purpose i.e. meeting the requirements of the SPA visitors. It is self-evident that very small sites would be unable to accommodate, for example, the route lengths required by a significant proportion of dog walkers and walkers. Such sites would also be unlikely to contain the range of habitat features, or number of different walks, that would deflect new residents from using the SPA. 

12.4 Ideally, a series of large sites positioned strategically around the SPA would individually contain all the features necessary to meet the needs of the different types of user groups who typically visit the SPA. In order, however, to ensure that the draft Delivery Plan approach was practical to implement, Natural England has sought to ensure as much flexibility as possible in the identification of SANGS.  It was felt that provided sites of not less than 2ha were close enough to new development to be very easily accessible (for the smaller sites, within walking distance), they may attract some residents on a sufficiently regular basis to be considered to have a mitigating effect (discussed in sections 6.5 – 6.7 of the draft Delivery Plan). The draft Delivery Plan approach aimed to be as flexible as possible and thus did not propose to rule out such sites, provided they were part of a strategic suite of SANGS that contained sufficient larger sites to provide a suitably attractive alternative to the SPA for those new residents who would not be attracted to the smaller spaces.  

12.5 Limited evidence was available to enable a clear determination of what the proportion of large to small spaces should be to ensure new residents did not use the SPA. It was apparent, however, that some guidance was needed, to ensure a common approach across the SPA and that SANGS provided effective avoidance or mitigation measures to enable the Competent Authority to ascertain no likely significant effect from a residential application. The approach suggested in the draft Delivery Plan is based upon the best available information. Accessibility of SANGS to individual developments, and the SPA, will vary and the approach is of necessity precautionary, to ensure that a strategic approach will enable determination of no likely significant effect across the whole SPA from a given planning application. 

12.6 NE’s approach to setting the minimum sizes and distances can be found in sections 6.5 – 6.13 in the draft Delivery Plan. It is based on the proportion of SPA users whose visit  to the SPA can be accommodated by spaces of different sizes.

13. What contribution can on site mitigation make to addressing the impact of additional housing?  How should this be addressed in the Delivery Plan?
Given that sizeable areas of the SPA do not currently support heathland vegetation what scope is there for improving the situation for ground nesting birds by on site management?  What techniques could be considered? How should this be covered in the plan? Could on site mitigation be sufficient in its own right or in combination with accessibility management to offset the impact of further housing growth in the vicinity of the SPA and if so would this be a more appropriate approach?

Appropriateness of On-Site Measures as Mitigation
13.1The Habitats Directive clearly distinguishes between habitat measures to secure favourable conservation status (on-site measures) which are covered by Articles 3(1) and 6(2) and those which are to protect the sites from potentially damaging plans or projects. The latter are covered by articles 6(3) and 6(4) which set out clear procedures for assessment of such plans or projects.  This distinction is therefore embedded in the legislation and is further confirmed by the Waddensee case
.  This legal ruling makes a clear legal distinction between the obligations under Articles 3(1) and 6(2) compared with those for plans or projects under 6(3) and 6(4).   It is therefore probably not appropriate that measures to secure favourable conservation status by habitat management on the SPA are funded as a means to mitigate the effects of plans or projects. Notwithstanding this, Natural England has given the possibility of on-site improvements to increase “robustness” of bird populations further consideration in the following sections in order to provide as clear a picture to the Assessor as possible.
Assessing Habitat Available for Breeding SPA Birds

13.2The habitat requirements and breeding densities of three bird species all vary and are described in Annex 13.1. Heathland and rotational woodland management for SPA birds must maximise habitat availability for all three of the Annex 1 bird species by providing a mosaic of taller gorse and heather with areas of bare ground and short tussocky vegetation and woodland edge.  Using aerial photographs from 2005 the habitat across the SPA was mapped for its suitability for birds. Measurements of the areas of suitable habitat are shown in Annex 13.2 and this is illustrated in Annex 1.3.  As described in answer to question 3 the condition of the SSSI does not necessarily relate to the SPA bird population. Restoring the condition of the SSSIs within the SPA may not deliver a significant increase in bird populations. Experience, from extensive clearance of plantation between 1995 and 2005 bears this out, as it has not led to a marked increase in the numbers of woodlark or nightjar, the two species which would have been expected to benefit from it.
Habitat Restoration Potential for SPA Birds
13.3 The most significant gains for SPA bird habitat could be achieved by the restoration of undisturbed, non-rotational forestry to heathland, rotational forestry or a matrix of woodland with open rides and glades.  Currently there are approximately 3412 hectares of permanent woodland on the SPA. Some of this is already of benefit to woodlark and nightjar by providing woodland edge habitat which they favour. Some areas of permanent forestry are currently deemed necessary for military use but even within parts of these areas, work is on-going to diversify and increase the rides and open areas. Proposed improvements by the Army Training Estate will increase the proportion which is beneficial to nightjar and woodlark, though agreement has not yet been reached on all areas which could be improved.   

13.4 Further constraints on the possibility of restoring permanent woodland to heathland would be likely to arise in the form of public opposition, should restoration work involve large scale tree felling. Public consultation is required as part of the assessment and authorisation of large scale felling works. Removal of trees has in many cases generated deeply felt opposition by local communities, even where the works have been intended for public benefit. An example adjacent to TBH is the heathland restoration on Esher Commons SSSI (where only 35 hectares of tree clearance was proposed). 
13.5 If it were possible to restore permanent woodland to heathland across the whole SPA on non-military land where major blocks occur, this could restore 1741 hectares.   It would theoretically be possible to estimate an increase in the numbers of birds which could result if this area of woodland were restored to heathland, by using breeding densities recorded elsewhere. However, this would not be useful.  These estimates would be entirely theoretical, even in the absence of disturbance, as it is not possible to achieve ideal habitat on the same area of ground for all three species and there is always considerable uncertainty in how bird populations will respond to physical habitat restoration works.  In reality there is considerable visitor use (as shown in the map in Annex 1.4) and probably disturbance. This is likely to effect the response of bird populations to habitat restoration.  

Potential Habitat Restoration in Areas with Limited Disturbance

13.6 Areas of limited disturbance are shown in pale blue in Annex 1.2. They include military ranges with no public access (described in answer to question 3).  These areas comprise 
· Eelmoor Marsh, which is already optimally managed for SPA birds 
· Colony Bog, which has restricted possibilities for SPA bird management 
· Sandhurst Range Danger Area (RDA), does not currently have optimal management for SPA birds, though it does provide some habitat and has records of both woodlark and nightjar. However, military requirements for the management of this site may prevent significant further enhancement to benefit the SPA birds.

13.7 The centres of the very large SSSIs, Ash to Brookwood and Broadmoor to Bagshot Heaths also have little disturbance.  These areas already have positive management, or restoration plans agreed. 

13.8 It is unlikely that further investment in habitat management in these areas of low disturbance could further improve their condition so as to offset or prevent impacts arising from development. 

14. Could the impact be addressed by managing access to the SPA more effectively?  Would controlling access be appropriate?  How could it be best achieved?  Are there effective means for controlling ownership of dogs and cats?
What impact can be made by managing visitor access (e.g. closing or re-siting of car parks, footpaths etc)?  Should seasonal access restrictions be considered in certain areas?  Are there other ways of controlling the impacts of cats and dogs?
Access management and restrictions

14.1 In answer to question 6 in this submission, it is explained that Natural England’s view is that access management and restriction would not avoid the impacts of a rise in visitor numbers because of: the inherent practical difficulties of managing access on  such a large site with so many access points and de facto public access;  it is reliant on third party agreement and is not within the gift of the planning authorities; and because it is inhibited by other legislation
14.2 These concerns are no smaller with seasonal restrictions than with permanent restrictions. Indeed there may be additional difficulties in repeatedly seeking a change in visitor habits, as would be required at the beginning of each breeding season. This has been borne out in advice to English Nature from the Forestry Commission, in considering access on a woodland site just outside the SPA.

Pet covenants
14.3 Pet covenants are frequently suggested as a means of controlling the impacts of cats and dogs. English Nature raises concerns regarding the use of restrictions on the keeping of pets as a way of avoiding harm to the SPA arising from:

· predation and disturbance from domestic pets accessing the SPA unaccompanied (e.g. hunting cats); or

· disturbance caused by dogs being taken a walk on the SPA, and the people taking them a walk, who might not otherwise disturb the SPA birds.

14.4 This is because: a substantial proportion of visitors to the SPA are not dog walkers; there is little evidence to suggest that people visiting without dogs cause no disturbance to the Annex 1 birds; and we have reservations about the enforceability of restrictions on the keeping of cats and dogs. 
14.5 This is explained in more detail in Annex 14.1 of this submission, which is an extract of advice that we have offered in several recent appeals.

15. Are there other techniques which should be considered either as an alternative or in combination with SANGS, on-site mitigation and accessibility management?

15.1 Aside from the three prongs of NE’s approach on the Thames Basin Heaths, the only additional broadly applicable approach that we are aware of lies in the field of education. The Dorset Heaths LIFE project, which has sought to address urban pressures on heathland, has focussed in part on explaining the value and vulnerability of the Dorset heaths to local schools and communities in the vicinity of the Dorset Heaths  SPA. This project commenced in 2001 and is thought by NE to have had some effect in reducing the incidence of fires and improving the public perception of the heaths. It has, however, taken some years to have a noticeable effect and does not provide a safeguard against effects arising from greater visitor numbers. Educational initiatives may have a significant medium or long term effect but they do not in themselves provide an effective impact avoidance measure for development in the short term.

More detail on the educational aspect of the Dorset Heath LIFE project can be found in Annex 15.1.   

16. What period should the Delivery Plan cover and what would be the most appropriate process for its incorporation into planning policy?
The Delivery Plan is an informal document should it be subject to wider consultation in order to give it ownership and legitimacy?
16.1 The Delivery Plan itself is an initiative to embed avoidance measures into the planning system to enable housing development whilst complying with the requirements of the Habitats Regulations.  Once the relevant avoidance measures have been incorporated into the planning system the Delivery Plan will have achieved its objective.  The provision of avoidance measures (SANGS) should continue throughout the life of the SE Plan, at least to 2026, and may need to be longer term, if population increases in the Planning Zone are expected to continue.  There will be a continuing need for monitoring and adjustment, as explained in the answers to other questions.  This could be incorporated into other monitoring procedures, as part of the ongoing sustainability monitoring of the RSS and DPDs.  

16.2 Consequently, NE sees the Delivery Plan as having a finite life, but the measures that it introduces will run long-term.  

16.3 The life of the Delivery Plan could be about three to four years, which is the time we would expect it to take for the RSS, all relevant DPDs, SPDs and other mechanisms designed to implement the Plan’s objectives to be put in place.  The LPAs will need advice and support throughout that period and NE will also be working with LPAs on the identification, acquisition, design and implementation of SANGS networks.  After about three to four years NE would expect the planning system to be able to sustain the delivery of avoidance measures and for other elements of the overall TBH Delivery Project (on site habitat and access management) to be well established and operating through normal land and site management processes.  However, it is difficult to anticipate progress and potential impediments to implementation at this stage.  It is also difficult to forecast what longer term strategic management and direction the Plan may require, so it would be sensible to plan for a review in about two to three years time. 

Incorporating the Delivery Plan into the planning process

16.4 NE has always considered that the Delivery Plan should be embedded at every level of the planning system.  The policies in the SE Plan are the starting point at the regional level.  The sub-regional strategies for the London Fringe and Western Corridor and Blackwater Valley also need to incorporate appropriate policies, as now proposed.  Each LPA should include a policy in its Core Strategy relating to the need for avoidance measures in the TBH Planning Zone and how they should be provided strategically and on a site by site basis, where possible.  The policies may need to vary slightly between the different LPAs to reflect the differing scenarios of housing provision and SANGS provision.  It is likely that Site Specific Proposals DPDs and / or Housing DPDs will also need to include policies relating to avoidance measures, which may be more detailed than those in the Core Strategy, for example, identifying relevant housing allocations and the SANGS.  NE also considers that these policies should be supported by a specific Thames Basin Heaths SPA SPD.  This would explain the detail of how contributions to SANGS are calculated and other detailed matters, including the research underpinning the whole concept of SANGS.  NE commissioned a draft template SPD from David Tyldesley and Associates which was circulated to the LPAs earlier this year.  

16.5 NE considers that embedding the objectives of the Delivery Plan into the planning process in the way described above will mean that it will have been subject to scrutiny at every level of the planning system, and in a number of LDFs, as well as the initial and rigorous testing it is receiving in the examination of the RSS.  Ample opportunity for public comment will be provided. 

16.6 In any event, the Delivery Plan document has been available to interested parties and the public on NE’s web site for several months and NE has welcomed comments received.  The Delivery Plan document has been subject to consultation with NGOs, government departments and agencies, and local authorities as it evolved, their responses have considerably improved the Plan.  The peer review on behalf of government and a critique by the HBF will also influence the evolution of the Plan as it is stitched into the planning system.  NE considers that the structured and statutory consultation procedures in the planning system are the most appropriate for further publicity, consultation, examination and testing of the Delivery Plan.
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