 HOWARD HUTTON

AND  ASSOCIATES

                                                                                                               ____________________________________








Architecture      Planning     Site Assembly

Joint Ventures     Residential development 
Delivering new housing around the TBHSPA                                                                                               page 43/43 __________________________________________________________________________________________________________


TBH/24/1
Delivering new Housing around the TBHSPA 

whilst respecting conservation interests 
and the United Kingdom’s international obligations 

under the Habitat Directive 

· a peer review of 

English Nature’s delivery plan approach 

from a planning perspective 

and an alternative approach 

Document Version 29/10/2006
SUMMARY 

This paper includes a peer review of English Nature’s (EN’s) delivery plan from a planning perspective.

It looks at the plan’s evolution, objective, and conceptual justification and scrutinises EN’s desire to set up an network of Suitable Accessible Natural Greenspaces (SANGS) that it hopes will divert new recreational pressure away from the Thames Basin Heath Special Protection Area (TBHSPA).

The evidential base, implicit and explicit assumptions and the logic underpinning the delivery plan itself are all examined. Comments are made on the public expenditure implications of the approach.

The paper concludes that the delivery plan is not fit for purpose and that the strategic approach it espouses is seriously flawed.

The paper goes on to ask whether a delivery plan is needed at all?

It examines EN’s assertion that a generic approach is required so that individual proposals can avoid the burden of having to carry out an Appropriate Assessment under the Habitat Regulations. The provisions of the Habitat Directive and associated European guidance on its interpretation are summarised.

The paper concludes that EN’s view that an Appropriate Assessment is needed for even the smallest of development proposals is based on a fundamental error in its interpretation of the Habitat Regulations based on its failure to distinguish between an ‘in combination  effect’ and a ‘cumulative effect’. This interpretation of the Directive/Regulations is supported by Counsel’s opinion. 
The paper notes that, if the true interpretation is used, all of the problems associated with the Habitat Regulations disappear and assessments under the Regulations can be readily made and their findings chime with common sense. 

The paper goes on to examine whether the TBHSPA is under a real, rather than a perceived, threat to its integrity.

It evidences that EN’s calculation of impact is based on an almost fivefold miscalculation of the potential increase in recreational pressure.

It calculates that the current planned level of housing is estimated to produce an annual increase in visitor numbers of between 37-46 visitors a day across the whole of the TBHSPA  less if those schemes that provide alternative recreational space are excluded from the calculations  and the associated access management measures are effective.  

It concludes that the delivery plan is an unnecessary, disproportionate and unjustified response to the level of threat to a rapidly improving SPA.

The paper proposes an alternative plan, monitor and manage approach to each of the individual components of the TBHSPA with developer funding where appropriate and annual monitoring to ensure any cumulative effect of residential development is identified and action taken, if needed, under article 6(2) of the Directive.

The paper also suggests how early Government advice could unblock the present log jam of applications and appeal and permit local authorites to return to common sense decision making.

Finally the paper anticipates a significant negative response to the findings from EN and indicates why such a response, if it were to arise, would need to be critically examined. 
It also includes a genuine sense of disquiet at how EN has sought to defend and preserve its delivery plan. 
1. 
THE DELIVERY PLAN – A FLAWED APPROACH?

1.1
The delivery plan 

1.1.1
The latest version of English Nature’s delivery plan was published in May 2006. 

1.1.2 EN describes the status of the delivery plan in these terms. ‘The Thames Basin Heath delivery Plan is a research and information document, and is not itself a part of the planning system.’
 
1.2 
Evolution of the delivery plan 

1.2.1
The delivery plan has been developed by a small number of individuals at EN. It was originally developed under the guidance of Tom Tew. He was succeeded by Alan Law who has since taken up a new role at Natural England.
1.2.2 Conception of the TBH project was at an area team level. It has not been ratified by the full Council of EN or its Executive Board. 
 
1.2.3 Meetings to discuss its evolution with were apparently not minuted.

1.2.4 It was always intended that the burden and financial responsibility to meet the mitigation requirements proposed in the delivery plan would fall on the housebuilding industry.
1.2.5 Early versions of the plan were developed without any contact with the Home Builders Federation.

1.2.6 The plan is based on very little research of the TBHSPA itself.  Most of the research papers identified by EN relate to research at the Dorset Heaths SPA (DHSPA).
  Yet the proposals in the TBHSPA delivery plan go well beyond the requirements that have been in operation in Dorset since 2004. 
1.3
East Dorset DC 
1.3.1
Until recently EN limited its consultation response on residential applications in East Dorset to recommending refusal of all development within 400 m of the DHSPA coupled with a request to be consulted on significant development (30 or more dwellings) beyond that distance.
1.3.2
More recent advice to East Dorset District Council (July) was expected to result in the cessation of permissions.
 At that time East Dorset DC were advised that applications were to be considered on the same basis as those around the TBHSPA.

1.3.3 E Dorset DC was advised that the new approach was to provide greater consistency with the approach around the TBHSPA.
1.3.4 No change of circumstances was identified. We were not aware of any evidence that local development was, or is, threatening the integrity of the DHSPA or any other reason why the approach used at East Dorset since 2004 had to be set aside. 

1.3.5 We were advised, by E Dorset DC, that applying similar zones around the DHSPA as those proposed around the TBHSPA would have affected development in all of Bournemouth, Poole, Christchurch, all urban towns in East Dorset and part of Purbeck District Council planning area. 
1.3.6 However events have moved on and EN has agreed a contributions led approach administered by Dorset County Council towards management and improvement of the SPA, just the very solution that the housebuilding industry has consistently promoted, and EN has consistently resisted, around the TBHSPA.

1.4 TBHSPA Development moratorium

1.4.1
EN’s consultants (Land Use Consultants) continue to use the 5km zone contained in the delivery plan as the basis for recommending the refusal of all current planning applications for new housing unless mitigation is offered in accordance with the DP requirements. 

1.4.2
The only Council willing to make a decision at present on the basis of the Habitat Regulations alone is Rushmoor Borough Council. All other Councils are following EN’s advice which, as we will later demonstrate, is based on a fundamental misinterpretation of both the Habitat Regulations and the precautionary principle.

1.4.3
It is the pre emptive application of the delivery plan requirements, prior to its testing, that has produced the present moratorium on housebuilding around the TBHSPA.

1.4.4 EN denies that there is a moratorium but this denial is not consistent with the facts. As far as the writer is aware there are no examples of applications that have been supported by EN that do not comply with the requirements of the Delivery plan, or the mini delivery plans some Councils are preparing and which, as the name implies, are the progeny of the same plan.

1.5
Delivery Plan Objective and Concept 
1.5.1
EN’s chosen objective is that no increase in recreational use of the TBHSPA should be permitted.
 There is no rationale for this objective given in the delivery plan. 
1.5.2
EN does not have any reliable measure of the level of existing use of each component part of the SPA or the number of visitors that would be sustainable.
 

1.5.3
EN’s desired objective, to freeze the current level of recreational use, is to be achieved by requiring that all new developments contribute to the provision of suitable accessible natural greenspace (SANGS) that is both local to the proposed development, as attractive as the SPA (the more semi natural and like heathland the better) and thus will be likely to attract all of the new residents to it and thus dissuade the new residents from visiting the SPA.
1.5.4.
A complex formulae for calculating the size and type of ‘SANG’ required, and the contribution that individual developments should make to it, is included in the plan. The formulae are based on the radial distance of the proposed development from the nearest edge of the SPA. Three zones are proposed zone A 400m, zone B up to 2km and zone C up to 5km. 
1.6
The SANGS approach 

1.6.1
The SANGS approach contained in the delivery plan mirrors the mitigation strategy negotiated with the Ministry of Defence (MOD) in respect of the proposed development at the Queen Elizabeth II Barracks (QEB) development at Church Crookham. 

1.6.2 The delivery plan seeks to give wider application to the QEB mitigation approach. 

1.6.3 The proposed development at QEB is large (1000 dwellings) and also very close (within 500m) of the Bourley and Long Valley SSSI which is one the 13 component parts of the TBHSPA.  
1.6.4 In the QEB case it is self evident that the development has the potential to lead to considerable additional recreational use of the SPA, given its size and proximity, unless suitable alternative arrangements could be agreed.

1.6.5 A list of the mitigation measures that have been agreed with EN is given in the delivery plan.
 In summary these require the MOD to provide additional mitigation land as a SANG and agree a comprehensive access and on site management plan for the SPA.

1.6.6 The MOD has been able to agree to this package of measures as it owns not only the land proposed for development but also the majority of the affected SPA and also the potential SANG. 
1.6.7 This happy coincidence of ownership was, and is, unique. 
1.6.8 It is the desire to replicate that unique solution everywhere around the whole of the TBHSPA that is at the heart of the delivery plan.  
1.7
Off site SANGS and on site mitigation
1.7.1
SANGS are promoted by EN on the assumption that they will divert new recreational pressure from the SPA. 
1.7.2 There are no studies of the effectiveness of the use of SANGS as these have not been provided anywhere else as yet. The TBHSPA is described as a pilot project that ‘will inform EN’s approach to the protection of SPAs elsewhere’.
 

1.7.3 EN state that ‘although we are confident in the alternative greenspace approach, further back up in the form of complementary management of the SPA will be provided. This will be in the form of both the proposed access and habitat management. Together these will provide the certainty that is required by the Habitat Regulations in judging the likely effects on the SPA.’ 

1.7.4 The on site habitat and access management improvements measures that EN say provide the necessary certainty for its SANGS approach are works that are to be carried out by EN in cooperation with landowners and independent of development. 
1.7.5 There is no logical distinction possible between using on site mitigation to ‘mop up’ the few additional visitors from a larger development that might still visit the SPA (in spite of the SANG provided) and the same small number of visits that might arise from a much smaller development without a SANG.
1.7.6 If the two additional SPA improvement measures are considered sufficient to mitigate the possible residual effect of a large development that provides a SANG they must also, in logic, be capable of mitigating residual effects from small scale developments.
1.7.7 Thus EN’s reason for not accepting developer contributions to mitigate for any small residual effects of small scale development is illogical, and inconsistent with the approach taken in respect of larger development and development around the Dorset SPA. 
1.8
Public Expenditure implications of the SANGS approach 
1.8.1
Applicants seeking permission for development will rarely be owners of the potential mitigation land or the SPA.

1.8.2 EN’s delivery plan proposes that LPAs take on the responsibility for identifying and acquiring suitable mitigation land and then recover the cost through developer contributions.
 
1.8.3 The delivery plan notes that ‘The need to plan and acquire land in advance of needs is important to avoid ransom valuations. The possibility of CPO may modify excessive demands but EN recognises that some landowners will seek excessive values.’

1.8.4 This has potentially significant implications for public expenditure that EN has failed to quantify. 

1.8.5 The Home Builders Federation (HBF) has calculated, using the SANGS requirement stated in the delivery plan of 8ha/16ha per 1000 population, that 1.10 hectares of additional greenspace will need to be identified, secured and managed for every 1.0 hectare of development land. 

1.8.6 The delivery plan is silent on the cash flow implications for public expenditure and Council tax payers where Councils are required to fund an initial purchase at what might be ‘excessive value’ and which it may not recover, in full, for a number of years. 

1.8.7 The delivery plan is similarly vague on the subject of maintenance. It says simply ‘the maintenance of the open space is a matter for the local authorities and there is likely to be a range of different solutions in different circumstances.’ 
 It is not clear what these could be that would enable either the local authorities or the development industry to meet the maintenance costs of SANGS in perpetuity. 

1.8.8 There is no evidence that the public expenditure implications of the delivery plan approach relating to the acquisition of SANGS and its future maintenance and the potential implications for Council tax payers has been seriously considered or calculated by EN or that such an approach is likely to be acceptable, either to Councils, Council tax payers or to the Treasury. 

1.9
Delivery plan -  the evidence gaps, flaws in logic and unjustified assumptions.

1.9.1
The objective, that there should be no increase in recreational use is not considered to be justified. 
1.9.2 There is no evidence that the TBHSPA is at recreational capacity. EN has not undertaken any research to estimate the ability of the TBHSPA to accept further managed recreational growth.  
1.9.3 The only research paper undertaken for EN to model the effect of increased  recreational use is not referred to in its delivery plan. This research, carried out on the DHSPA, concluded that, properly managed, visitor numbers could double without any adverse impact on habitat.
  
1.9.4 The delivery plan approach is a ‘one size fits all’ solution that EN proposes should be applied to all 13 component parts of the SPA. Its implicit assumption, that all 13 areas are under the same pressure, have similar access opportunities, similar  habitat and similar bird populations and thus require the same solution is not  justified. Some SPA areas, for example, have limited or no public access. 

1.9.5 The delivery plan makes no distinction relating to access between the 13 components of the TBHSPA leading to the absurdity that SANGS are required in some cases to prevent visits that could only occur by trespass. 

1.9.6 There is an absence of evidence that current levels of new housing development is the source of problems on the SPA. They are not. Bird populations are increasing in tandem with increasing housing development.  
1.9.7 The calculation of the size of SANG required is simply wrong and significantly overstates the need. It omits the crucial fact that only a small proportion of the surrounding population visits the SPA. 

1.9.8 Indicative research carried out by Howard Hutton & Associates (HHA) showed that at a 2km distance only a fifth of the existing residents visited the local SPA.
 Thus EN’s calculation of the SANGS requirement for sites in a similar locality would overstate the requirement by a factor of 5. If only a tenth visited at 5km distance the requirement would be overstated by a factor of 10. 

1.9.9 The assumption that SANGS will work and divert all additional recreational pressure has no evidential support. It is an act of faith and, as such, does not offer the very certainty of outcome that EN says the precautionary principle requires. 
1.9.10 The use of housing numbers rather than population increases is a fundamental error. It has led EN to fear a higher level of additional recreational use than will actually  occur (see later section 3). The same misunderstanding leads to a further overestimate in the calculation of the size of SANG required. 

1.9.11 The absence of a method for calculating the true capacity of a SANG created by one development to accept additional visitors from another development is a serious shortcoming as again it will lead to the unnecessary acquisition of  more SANGS than are needed.
1.9.12 The absence of any accurate baseline figures of the existing level of use of the TBHSPA or any proposals for monitoring the effectiveness of the delivery plan and the effectiveness of SANGS, with before and after SPA visitor numbers, is a serious omission. 
1.9.13 The proposed zones are arbitrary and do not reflect EN’s own visitor surveys. Research of those arriving by car was often conducted in car parks.
 Radial distance for the car borne visitor to the SPA (if a radial distance is to be used at all) should be based on the distance to the car park not the edge of the SPA which is meaningless to those who visit by car.  

1.9.14 The failure of the delivery plan to take any account of existing alternative recreational opportunities nearby when calculating the need or size of SANGS is a serious weakness.
1.9.15 The failure of the delivery plan to take account of intervening obstacles e.g. motorways etc when setting its zones shows an absence of common sense.
1.9.16 The failure to take account of the effect of access restrictions secured in mitigation by other development which will, of themselves, will reduce future visits from all subsequent development is a further weakness.
1.9.17 It is EN’s position that it would be impossible to draw up a delivery plan which took account of all of these factors - it would be too complex. Yet they are all crucial and relevant in determining likely impact and possible mitigation. 
1.9.18 This reinforces the view that a ‘one size fits all’ approach which produces so many anomalies that conflict with common sense is not appropriate and should be abandoned.
1.10
Testing 
1.10.1
There are many who have raised similar concerns relating to the delivery plan that we have identified here including its assumptions and proposals, the science upon which it is based, and the viability, achievability and proportionality of the solution it offers. 

1.10.2 We are also not alone in questioning the objective of freezing recreational use at present levels in the absence of study to evaluate any latent carrying capacity of the existing SPA with, or without, better visitor management. 
1.10.3 The efficacy of EN’s ideas, the reasonableness of the objective, the availability of sufficient mitigation land, the mitigation standards proposed, the proportionality of the proposed provision of alternative greenspace, its future maintenance are all currently the subject of a peer review.
 
1.10.4 The delivery plan will also be independently tested at the Examination in Public of the South East Plan due to start November 2006. 
1.11
Conclusion 
1.11.1
We conclude that the delivery plan is unsound and not fit for purpose in its present form for all of the reasons given in this section. 

1.11.2
We next seek to examine EN’s claim that a generic approach, of the type proposed in its delivery plan, is needed to overcome the burden of providing an Appropriate Assessment of all individual proposals under the Habitat Regulations.

2. 
IS THE DELIVERY PLAN NEEDED TO AVOID THE NEED TO CARRY OUT APPROPRIATE ASSESSMENTS OF INDIVIDUAL PROPOSALS IN ORDER TO ENSURE COMPLIANCE WITH THE HABITAT REGULATIONS?

2.1
EN’s interpretation  

2.1.1
EN advise that ‘in the absence of any measures avoiding effects on the SPA it is likely that all residential development near to the Thames Basin Heath SPA will be judged to be likely to have a significant effect on the SPA, either alone (if a relatively large proposal) or in combination with other plans or projects (especially smaller scale developments). The prospects of the proposals surviving the tests of the Habitat Regulations following an Appropriate Assessment are very low because, in combination, they would be likely to adversely effect the integrity of the SPA.’
  

2.1.2 It is the writer’s contention that EN is fundamentally misinterpreting what constitutes an ‘in combination effect’  and that if the proper interpretation is used, in the majority of cases, there will be no significant ‘in combination effect’ and thus no need to carry out an Appropriate Assessment. 

2.1.3 EN is considered to be in fundamental error on this point. 

2.1.4 This is crucial since the assumption that there will be an ‘in combination effect’  and that this leads to the need to carry out an Appropriate Assessment is cited by EN as not only the key justification for having a delivery plan at all but also the key reason that it is currently raising standard objections to all planning applications  within 5km of the TBHSPA. 
2.1.5 EN admit that an in combination assessment of the impact of a large number of individual applications is impossible to carry out.
 There must be clue here as this cannot have been the intention of the legislators 

2.1.6 It is our view, supported by Counsel’s advice (Robert Griffiths QC), that EN is confusing the concept of an ‘in combination effect’ with a ‘cumulative’ effect.

2.1.7 It is an established legal principle that words in statute (and in the absence of any statutory definition) take on their normal meaning. 

2.1.8 In this case the natural meaning of ‘in combination’ means events that combine together. To ‘combine’ they must occur together. 

2.1.9 This is not what happens with recreational visits and other acts that occur at the SPA. They are individual events. As an example there may be a 100 new houses around a component part of the SPA but unless more than one resident visits exactly the same part of the SPA at the same time there will not be an ‘in combination’ effect.  There might be a ‘cumulative effect’ on the SPA as the number of visitors rise but not an ‘in combination’ effect.

2.1.10 This is a crucial distinction. 

2.1.11 It is our view, supported by Counsel’s opinion that significant in combination effects will not arise as a result of a large number of small scale projects that are unrelated and geographically spread throughout the SPA. 

2.1.12 It follows that the initial screening assessment of small scale proposals under Article 6(3) will produce the answer anticipated by common sense i.e. that a small development will not have a significant impact on the SPA its own, or its impact combine and become significant with other small scale unrelated projects. 

2.1.13 This must be the favoured and correct interpretation since EN’s interpretation (even in the case of a single house) always leads to a requirement to carry out an Appropriate Assessment and with it an impossible assessment of the proposals ‘in combination’ impact and subsequent refusal under the precautionary principle. 

2.1.14 One can think of some circumstances relating to residential development where an ‘in combination’ effect might occur and thus an Appropriate Assessment might be needed under the Regulations. 

2.1.15 For example, the potential ‘in combination’ effect might need to be considered in respect of the QEB development of 1000 houses and the Aldershot Urban Extension development of 4000 houses as both of these developments are adjacent to the Bourley and Long Valley SSSI. 

2.1.16 It follows that it is possible that a coincidence of new uses might occur which might produce an ‘in combination’ effect if both developments were to proceed. However, even in that case, the coincidence of use and thus any ‘combined effect’ would be likely to be small.

2.1.17 EN has confused i) the possible effect that a new project might produce in combination with other new plans or projects with ii) the possible effect that a new project  might produce in addition to the present existing use of the SPA. 

2.1.18 EN is right to be concerned about potential cumulative impacts of additional housing development but these are addressed by the provisions of Article 6(2)  of the Habitats Directive  which permits positive intervention and timely remedies, if effects threaten the integrity of the SPA. 

2.1.19 It is possible to envisage that a time might come when monitoring shows that cumulative impacts are beginning to threaten the integrity of the SPA. Under those circumstances, local Authorities could, in conjunction with EN close parts of the SPA either permanently, or seasonally, using powers under the Countryside Rights of Way Act 2000 or take other appropriate measures to mitigate the impact.

2.1.20 The Regulations specifically allow for this possibility and the use of Article 6(2).

2.1.21 The Waddenzee judgement is pertinent on the point. It states that ‘it cannot be precluded that such a plan or project subsequently proves likely to give rise to such deterioration or disturbance even where the competent national authorities cannot be held responsible for any error.  Under those conditions application of Article 6(2) of the Habitat Directive makes it possible to satisfy the essential objective of the protection of the quality of the environment… as stated in the first recital of the preamble of that directive’. 
  
2.2
Conclusion 
2.2.1
EN’s delivery plan is based on a fundamental error of interpretation of the Habitat Directive. It is founded on a perceived difficulty in the Habitat Regulations that does not exist.

2.2.2 Thus we answer our own question in the negative. 

2.2.3 No  - EN’s assumption that the delivery plan’s generic mitigation approach is required to avoid the need to carry out appropriate assessments of individual proposals in order to ensure compliance with the Habitat Regulations is misconceived.

2.2.4 The proper interpretation of the ‘in combination effect’, in line with Counsel’s advice, means that it will rarely occur and thus the need for an Appropriate Assessment will rarely arise. 

2.2.5 It follows from that conclusion that EN’s objection to all current planning applications is also wrong as it is based on exactly the same misconception.

2.2.6 We next examine whether, if a strategic, generic approach is not needed to meet a problem of assessment under the Habitat Regulations, is it nevertheless needed because of the sheer scale of the potential increase in recreational pressure arising from new housing around the TBHSPA.
3 IS THE STRATEGIC APPROACH OUTLINED IN THE DELIVERY PLAN NEEDED TO MEET A REAL THREAT TO THE INTEGRITY OF THE TBHSPA?

3.1
Population and visitor numbers 


3.1.1
EN estimate that there are 288,000 dwellings within 5km of the TBHSPA
 which, at c 2.4 persons per household, corresponds to a population figure of about 700,000. 

3.1.2
EN’s estimate that the TBHSPA is subject to up to 5m visits a year. This figure has been arrived at by multiplying the number of visitors counted at sampled access points by the total known number of access points. EN describe the figure as a crude estimate.
  It may well be a significant overestimate. 

3.1.3
For the purposes of discussion, and for the calculation of the impact additional development might produce, it can reasonably be taken to be the maximum number of existing annual visits throughout the whole TBHSPA. 

3.2
Housing development and forecast population change

3.2.1
Current and anticipated rates of development are estimated to be around c 4000 new dwellings per annum (40,000 over the next ten years). Many of these are small scale infill developments. The HBF noted recently that almost half of the present new homes were flats (primarily an industry response to the need to develop at higher densities required by PPG3). 

3.2.2
Thus over the next ten years there will be an estimated  planned increase in the number of dwellings within 5km of the TBHSPA from 288,000 to 328,000 i.e. an increase c 14% (or 1.4% per annum). This excludes the higher figures that might arise if the housing targets proposed in the South East Plan are increased.

3.2.3
There is not a linear relationship between increases in dwelling numbers and increases in population. This is because household formation can occur as a result of both relationship formation and breakdown, both of which can produce the need for a new dwelling without a corresponding increase in population.

3.2.4
It has been estimated by others that the actual increase in population attributable to the planned level of additional housing around the TBHSPA will be c. 3.4% over the next ten years or 0.34% per annum.

3.2.5
Thus the population living within 5km of the TBHSPA is expected to rise, on present housing forecasts, from 700,000 to 723,800 over the next ten years, at current/planned rates of development, giving an annual increase in the population of c. 2380 people a year 

3.3
THE TBHSPA  - what shape is it in?

3.3.1
There is no evidence that the writer is aware of that shows that the TBHSPA is at recreational capacity at present or that its integrity is being threatened by current rates of new housing development.
3.3.1 On the contrary the picture of the TBHSPA is one of rapidly improving, rather than declining, habitat. 
3.3.2 Significant direct funding of EN by Government continues. EN has signed a Public Service Agreement with Government requiring 95% of the SPA to be in favourable condition by 2010.
3.3.3 Significant funds have also been made available for SPA improvement and these improvements are well under way. These include significant grants from the £14m Heritage Lottery fund under the umbrella scheme known as ‘Tomorrows Heathland Heritage’. Improvements carried out include woodland clearance, grazing and replanting. More improvements are planned. 
3.3.4 EN is proposing to take steps with landowners to address the problem of unlawful fire setting, fly tipping, garden extensions and garden rubbish dumping and to reduce the effects of trampling through better routing of paths.

3.3.5 Bird populations are increasing. Figures that compare base data gathered between 1997-99 show Nightjars up 22%, Woodlark up 2% and Dartford Warblers up 17%.

3.3.6 According to EN 69.8% of the SPA is now in target condition. 130,000 acres have been brought up to target since 2003 and the SPA in the South East is ahead of the country as a whole with 77% in target condition.
 
3.3.7 It is against that positive, and improving background, that any additional recreational impact needs to be assessed. 

3.4 Calculation of the impact of additional visitors 

3.4.1 If the existing 700,000 population gives rise to up to 5m visits per annum an additional population of 23,800 over the next ten years, under existing policies and without the delivery plan or any changes to access management, would be expected to increase the number of annual visits from 5m in 2006 to 5.17m by  2016. 

3.4.2 Over the next year this would mean, pro rata, an increase from 5m to 5.017m visits, again assuming no changes to access or any other mitigation measures. This is equivalent to 46 more visits a day spread throughout the TBHSPA. 
3.4.3 The figure of 46 extra visits a day (if they were to occur – see next para) has to be seen in the context of an average of up to 13,700 visits a day (5m divided by 365) that EN estimate are currently taking place. 
3.4.4 The calculated annual rate of increase in the number of visits (i.e. an additional 46 visits a day over the whole of the TBHSPA) is likely to be a significant over estimate for the reasons that follow: 

i) The increase in population figure is based on local authority boundaries. The calculations assume all of the additional housing would be placed within 5km of the TBHSPA. This will clearly not be the case in some authorities.

ii) The estimate of 5m visits annually to the SPA (from which the figure of 46 visits a day has been derived) is likely to be an overestimate. 4m annual visits if that were more accurate would, for example, give a pro rata increase of an additional 37 visits a day. 
iii) A significantly higher proportion of flats are presently being developed than the existing mix of housing around the SPA. Research carried out for HHA shows that flats typically have lower dog ownership which, of itself, leads to lesser use of the SPA. 

iv) A significant proportion of new development is occurring in town centre locations which has lower parking provision than in the past which in turn equates to lower car ownership and less likelihood of occupiers driving to the SPA. 

v) The figure of an annual increase of between 37 and 46 visits a day assumes no success at all in dissuading existing and new residents to switch visits away from the SPA. In practice the policy response to the TBHSPA issue is already in place. This includes alternative green space agreed for the most significant developments and reduced access planned, and in some cases already implemented, by some landowners.
3.4.5 It is reasonable to conclude that the estimated upper limit of the annual rate of increase of 46 visits a day (which equates to an average increase of c. 3 visits a day to each SPA component) is likely to be a gross overstatement of the potential rate of increase in recreational use that is likely to occur, even if there were to be no mitigation measures. It is derived from EN’s own  estimate of 5m visits per annum, assumes all new development would be placed be within 5km of the TBHSPA, assumes no success in respect of any of the mitigation and access management strategies and does not take account of the development bias towards flats which have lower rates of dog ownership and consequential use of the SPA. 

3.4.6 It is also reasonable to conclude that the figure is a significant overestimate as it does not take into account of the mitigation measures already agreed in respect of major development to provide alternatives to the SPA which means that such development should be excluded from the calculation.

3.5
Additional disturbance 
3.5.1
EN does not take into account the fact that not all of the additional recreational visits will cause additional disturbance. 
3.5.2
The writer is not aware of any research evidence that identifies the proportion of visits that cause disturbance but intuitively it is likely to be small. To illustrate, clearly if all 5m annual visits to the TBHSPA led to habitat disturbance  there would be unlikely to be any birds on the SPA.

3.5.3 As noted earlier the Mallord research concluded (in the case of the Dorset Heath  SPA) that, properly managed, visitor numbers could double without an adverse effect on the SPA.

3.5.4 This is because nesting patterns will tend, over time, to adjust to the patterns of recreational use.  
3.6 Conclusion

3.6.1 The threat to the TBHSPA by the implied level of development is overstated. The delivery plan assumption that the increase in housing is directly related to the increase in population is simply wrong.

3.6.2 The comparable figures are that a 14% increase in dwellings (see paras. 3.1.1 & 3.2.2) over the next ten years will lead to 3% increase in the population (para. 3.4.1). 

3.6.3 Thus the delivery plan seeks to address an impact that EN has assumed will be almost 5 times higher than is likely to occur in practice.

3.6.4 Seen in the context of the existing use, the incremental increase, even without any mitigation, would be small.

3.6.5 The SPA is in significant recovery mode and not in a condition where its integrity is threatened.

3.6.6 Thus we answer our own question in the negative.  

3.6.7 No -  the strategic approach outlined delivery plan is not needed to meet a real  threat from increased recreational use of the TBHSPA. This threat has been wrongly calculated and thus significantly overstated. 
3.6.8 If the strategic SANGS response proposed in the delivery plan is not needed to i) meet a perceived problem of assessment under the Habitat Regulations and ii) is not justified given the relatively small incremental effect in recreational pressure how should the strategic need for housing around the TBHSPA and its potential to produce cumulative effects be handled? 
3.6.9 We look at this issue in the next section. 

4.
HOW CAN THE MATTER BE TAKEN FORWARD? – A NEW APPROACH

4.1
The Delivery Plan – the wrong direction
4.1.1
As we have demonstrated the need for the delivery plan is founded on a basic misinterpretation of the reach of the Habitat Directive and a confusion between an ‘in combination’ effect and a ‘cumulative’ effect. 

4.1.2 It is also based on an almost fivefold miscalculation of the potential increase in recreational pressure. 

4.1.3 It is thus a disproportionate and unjustified response to the level of threat to a rapidly improving SPA.

4.1.4 It seeks to apply the QEB SANGS approach to all development large and small that occurs within the vicinity of the TBHSPA. 

4.1.5 Such an approach was only possible because of the MOD’s ownership of not only the land proposed for development but also the mitigation land and ownership of the SPA itself. The approach does not have simple universal application.

4.1.6 The plan is also wrong to seek a ‘one size fits all solution’ when some parts of the TBHSPA are under little or no  pressure and others have different requirements.
4.2
A new direction
4.2.1
There is a general obligation under the Habitat Regulation 6(2) to ensure international sites are protected from effects that might affect their integrity and powers given to take action when, and if, they do.

4.2.2 It is accepted that additional housing development may lead to additional recreational use of the TBHSPA.

4.2.3 It is possible (but by no means certain) that the carrying capacity of the TBHSPA might be reached before the urban capacity of the areas around the TBHSPA is reached.

4.2.4 Ongoing increases in nearby development might, at some future date, produce an unacceptable  cumulative effect.

4.2.5 Where a potential threat arises as a result of an accumulation of impacts there is no alternative other than to ensure appropriate and regular monitoring so that it is possible to identify when a threshold has been reached. 

4.2.6 New housing around the SPA will undoubtedly contribute, to some extent, to a cumulative effect. It follows that it is right that such development should contribute to the necessary monitoring and management to ensure such effects do not become unacceptable.  

4.2.7 It is this obligation, to plan monitor and manage the SPA, funded in part by developer contributions that forms the basis of a new approach.

4.3
New (conservation) delivery plans 
4.3.1
It is our submission that a better targeted, developer funded approach to reconciling housing and conservation interests is required. This is described below.
4.3.2 It is proposed that the appropriate way forward is to draw up individual  Conservation Delivery Plans (CDP) for the improvement of each of the 13 component parts of the SPA by the PSA target date of 2010. 
4.3.3 A new CDP for each of the component parts of the SPA, would draw together all of the existing information i.e. its condition, bird population, visitor survey results, an agreed programme of habitat management and improvements, an agreed programme of access management and a programme for regular monitoring of local habitat and bird populations. 
4.3.4 The plan could have its own lead conservationist and be updated annually. It could give details of the landowner and contact information for the local ranger/warden. 
4.3.5 The plan might note temporary closure times for part of the SPA component for conservation purposes.
4.3.6 Much of this information is already available and in the public domain but would need to be pulled together into an individual document.

4.3.7  The plan for each SPA component would include a calculation of the estimated cost of any additional research required to assess current visitor behaviour patterns and visitor pressure plus the costs of any funding shortfall (if any) to enable the component part of the SPA to be brought up to its target condition by 2010 plus the costs of setting up and implementing a system of annual bird data collection.

4.3.8 The costs to research, monitor, manage and reach target condition by 2010 would be annualised and a per dwelling cost calculated by dividing the total cost by the estimated annual number of permissions.

4.3.9 Per dwelling contributions would then be sought via s106 agreements to cover the identified costs. 

4.3.10 Per dwelling contributions post 2010, once the SPA component had reached its target condition, would be expected to fall but would still be expected to fully fund the costs of monitoring, annual data collection and a contribution to maintenance. 

4.3.11 Developer contributions would be sought in respect of all  developments within X km of the SPA . 

4.3.12 X km would be identified in the individual conservation delivery plan but would be decided by EN in consultation with the LPA, the development industry and adjacent LPAs if they are around the same component part of the SPA. 

4.3.13 It would not be expected to be the same for each SPA component and not all components would be expected to have all zones. For example there might only be a cat predation zone around those component parts of the SPA e.g. Eelmore Marsh SSSI that are not open to the public. 
4.3.14 These new Conservation Delivery Plans would be prepared for each SPA component over the next two years during the period that the final housing numbers and their distribution is decided at regional level via the South East Plan and at local level via emerging LDFs. 
4.4
South East Plan 
4.4.1
An appropriate assessment of the impact of the totality of development around the whole TBHSPA would need to be carried out. 

4.4.2
This could take the form of the quantitative assessment outlined in section 3 which would identify the likely increase in overall housing/population/visitors to be calculated and a comparison with existing housing/population/visitors numbers to be made. 

4.4.3
A separate policy in the South East Plan could place an obligation on LPAs to ensure an appropriate system of monitoring and managing any effects of development it permits around the SPA is put in place to enable LPAs to identify when to respond to pressures under Article 6(2) if they appear to threaten the future integrity of the TBHSPA.

4.5
Current applications/appeals 

4.5.1
The Government will need to issue urgent advice to LPAs, and other decision makers, concerning planning application and appeals that are currently held up in the system and new applications that will arise prior to the adoption of the new Conservation Delivery Plans. 

4.5.2
A suggested outline of the matters that might be covered is given in the next section. 

5.
ACTION BY GOVERNMENT - BREAKING THE LOG JAM  

5.1
Action by Government

5.1.1 
Government could issue advice to LPAs immediately covering the topics below. (words in italics are the writer’s commentary on the suggested advice that might be issued). 

5.2 EN Delivery plan/SPD/min delivery plans.

Government might advise :

that EN’s delivery plan is currently the subject of a peer review and is also to be the subject of an independent scrutiny as part of the examination of the South East Plan. 

that the delivery plan is not the policy of EN has not been the subject of public consultation and so limited weight can be accorded to it in accordance with the principles contained in PPS1 and thus it would be unsafe to use the delivery plan as the basis of decision making process.

that the SPD issued by EN should not be progressed until after the review of the Delivery Plan (on which it is based) has been concluded.

that Councils should review whether they should continue to pursue mini plans in the light of the advice contained herein. 

5.3
Consultation
Government might advise :

that LPAs are to consult EN of any development that would result in a nett increase in residential development within 5km of SPA. 

5.4
Habitat Regulations 
Government might advise :

that the Council is the decision maker as the competent authority when determining compliance of applications under the under the European Habitat Directive and the National Habitat Regulations.

that Guidance on how to interpret Habitat Regulations is available in the  EU publications entitled ‘Managing Natura 2000 sites – The provisions of Article 6 of the Habitat Regulations’ and ‘Assessment of plans and projects significantly affecting Natura 2000 sites – Methodological guidance on the provisions of Article 6(3) and (4) of the Habitat Directive 92/43/EEC’.  (we include at appendix I our own review of EU advice on the interpretation of the Habitat Directive. A similar summary could be provided by Government as an appendix to its own advice). 

Planning applications 

Government might advise :

that LPAs can require applicants to provide sufficient information to enable it to carry out its assessment to ensure compliance with the Habitat Regulations

that decisions on compliance with the Habitat Regulations will need to be taken on basis of objective evidence

that local research can provide objective evidence of the likely impact of individual proposals (we include here at appendix 2 a model procedure developed by HHA for calculating the impact of individual  proposals on the nearest component  of the SPA)

that LPAs are able to exercise normal planning judgement
that if the evidence showed ‘no significant effect’ planning permission could be granted in the normal way subject to the provisions of the development plan but under those circumstances there would be no justification for seeking developer contributions unless and until a costed programme and contributions policy for the SPA is in place through the LDF 

that based on recent guidance on the interpretation of the Habitat  Regulations it will not normally be necessary to carry out an in combination assessment under the Regulations (if indeed Government agrees that the interpretation is correct)
that there is no need for the interim mini plan approach or a moratorium on development, subject to securing suitable mitigation measures if required. 

that if objective evidence suggests that the development will have a significant and detrimental effect perhaps because it is large and close to the SPA it would be open to the Council, in consultation with EN, to voluntarily agree a ‘SANGS’ approach if suitable land had been secured and was offered by the promoter of the scheme. Each case and the mitigation offered would be considered on its merits. 
that it is the responsibility of the LPA to decide if mitigation of any effect is needed and for the LPA to decide what is appropriate. 
that mitigation will only be needed where an impact would be significant if it were not provided. 

That mitigation measures might include:

· Access management or restricting access using powers under the  Countryside and Rights of Way Act 2000 including changes to parking and/or closure either permanently or seasonal 

· Pet ownership restrictions (see appendix 3 for comments on effectiveness) 
· Developer funded contributions to help implement access management changes 

· Developer funded contributions to help improve habitats 
· Developer funded contribution to improve attractiveness of existing nearby open space 
· SANGS where significant development that would otherwise have measurable and detrimental effect 
· Funding to set up new SPAs away from centres of population 
6.
EN’s  PREDICTED RESPONSE 
6.1
EN Objections 

6.1.1
EN is not expected to warm to the new approach. It has long opposed any solution that undermines its delivery plan/SANGS approach.

6.1.2 It would no doubt argue that financial and staff limitations would make the new Conservation Delivery Plan approach unachievable.

6.1.3 This should not be accepted. 

6.1.4 EN could readily refocus the considerable effort it is currently making opposing all planning applications within 5km of the TBHSPA, the appeals it is fighting, the pursuit of its delivery plan, the development of mini delivery plans, the assessment of the potential of land that might become SANGS and the preparation of  locally promoted SPDs.

6.1.5 None of the above activities are necessary if the Habitat Regulations are correctly interpreted. 

6.1.6 Nevertheless it is doubtful that EN will willingly adopt an alternative. 
6.2
EN’s obfuscation 

6.2.1
Many have long argued that contributions to access management and habitat improvements are a more direct, and more reliable, form of mitigation than SANGS.

6.2.2 EN has repeatedly promised to look urgently at these alternative forms of mitigation at meetings with Government. So far EN has failed to make a meaningful response.
6.2.3 GOSE (Darren Richards) wrote to EN on 18 May following a meeting of 3 May which included ODPM, PINS, GOSE, SEERA and EN. The meeting was held specifically ‘to discuss how to unblock the release of housing development in the area affected by the TBHSPA pending a sub regional implementation strategy for meeting the Habitats Directive being put in place through the RSS process.’ 
6.2.4 The follow up letter noted that it was agreed at the meeting ‘that there is a pressing need to give greater certainty about how developers can contribute to on site and access mitigation measures ahead of the South East Plan process on off-site mitigation’.
 The letter noted ‘it would be helpful if you could let me and copyees know what progress is being made on this work’ (emphasis added) 

6.2.5 Nothing has materialised other than an offer to produce access management plans by the end of December
 i.e. after the examination of the delivery plan as part of the RSS. 
6.2.6 The minutes of the same meeting prepared by PINS also show that EN agreed to provide more guidance to LPAs (and other decisions makers) to assist in making assessments and specifically agreed that ‘where a site within 5km of the boundary of the SPA is in fact more than 5km travel from the nearest part of the SPA mitigation will not be required as no significant impact’.
 
6.2.7 No such advice was subsequently issued and EN is still opposing such applications.
6.2.8 A letter from the Secretary of State herself to the Executive Chairman of the HBF dated 10 July 2006 noted that ‘EN accept that individual planning applications might be accepted on the basis of a judgement being made about impact. EN agreed to provide details of de minimus applications’. No such guidance has yet appeared as to what constitutes a de minimum application in spite of the urgency of the situation and the life ruining consequences already for some small builder’s businesses. 
6.2.9 This obfuscation is entirely unacceptable.
6.2.10 The housebuilding industry is convinced that EN will continue to prevaricate over this issue as the moment it concedes that an alternative simpler on site mitigation approach is possible the need for its ‘one size fits all delivery plan’ and the SANGS solution it seeks will be undermined. 
6.2.11 It is the industry’s prediction (fulfilled so far) that EN will always give the impression in meetings with stakeholders and Government of being helpful and willing to look at on site SPA improvement as an alternative form of mitigation. 
6.2.12 However the record shows is that in practice EN will delay, obfuscate and not accept any of these alternatives, even as temporary solutions, whilst its delivery plan gathers more momentum. 
6.2.13 It is the industry’s view that this process will continue unless, and until, brought to an end by Government intervention and direction and that urgent Ministerial advice is required to give LPAs the confidence to return to making their own decisions.  

6.2.14 The Government should issue such advice as a matter of urgency to eliminate the present moratorium on development around the TBHSPA. 

6.2.15 This paper has sought to demonstrate that: 

· ENs interpretation of the Habitat Regulations and the precautionary principle is not correct (for further analysis see also appendix 1)

· an ‘in combination assessment’ will rarely be required 

· A model assessment procedure has been developed (see appendix 2) which enables an objective calculation to be made of the quantitative  impact of individual specific development proposals on the SPA. 

· even ignoring that legal interpretation, EN’s assessment of the threat to the TBHSPA, based on housing numbers rather than increases in population has considerably overestimated the likely impact. A managed increase of up to c.3% over ten years (c. 0.3% per annum) is unlikely to be either significant or threaten the integrity of the SPA

· the actual annual rate of increase in visitors to the TBHSPA would be of the order of 37 to 46 additional visitors a day throughout the whole SPA  Even these figures are likely to be a gross overestimate for the reasons given at para. 3.4 

· The Delivery plan includes no assessment of the capacity of the SPA to absorb such an increase without detriment. Nor does it provide any evidence that the TBHSPA it is at recreational capacity.  It is flawed in many other respects. 

· The SPA is being rapidly improved. Not all 13 components of the SPA are under the same pressure or have the same needs and thus the generic’ one size fits all’ approach espoused by the Delivery Plan is not appropriate.

· A better approach would see the development of individual Conservation Delivery Plans for each of the component parts of the SPA with any gaps in the funding for plan preparation, monitoring and management being provided by the housebuilding industry.

· Consideration could be given to the immediate implementation of the approach now being followed in Dorset whilst an agreed approach is put in place through the emerging RSS and associated LDFs.

R H Hutton 

© Howard Hutton & Associates 

October 2006

Appendix 1 
A1.
AN OVERVIEW OF EU ADVICE ON THE INTERPRETATION OF THE HABITAT DIRECTIVE AND THE USE OF THE INVOCATION OF THE PRECAUTIONARY PRINCIPLE 

A1.1
The Habitat Regulations 
A1.1.1
The Habitat Regulations require an assessment of proposals to be carried out to check whether the implementation of the proposed development is likely to have an adverse impact on the integrity of the SPA either alone or in combination with other plans or projects and, if so, whether such adverse effects can be successfully mitigated and, if not, whether there is an overriding need to grant permission in the public interest. 
A1.2
EU advice  

A1.2.1
Guidance on the interpretation of the Article 6 of the Habitat Directive is given in two documents., ‘Managing Natura 2000 sites – The provisions of Article 6 of the Habitat Regulations’ (“MN2000) and ‘Assessment of plans and projects significantly affecting Natura 2000 sites – Methodological guidance on the provisions of Article 6(3) and (4) of the Habitat Directive 92/43/EEC’ (“APPN2000”).  

A1.2.3
Guidance on the use of the precautionary principle is given in the document entitled ‘Communication from the Commission on the precautionary principle’ Com (2000)1.  

A1.2.4
A detailed analysis of the application of the Habitat Directive and the interpretation of the precautionary principle are given below. 

A1.3
Assessment 
A1.3.1
Two steps are required in the assessment. The first step is a screening assessment where the Council as the ‘Competent Authority’ under the Habitat Regulations is required to decide whether the proposals are likely, on their own or in combination with other proposals, to have a significant effect on the SPA. 
A1.3.2
The screening process should include a description of the site and the SSSI, the identification of possible impacts and an assessment of whether they are likely to be significant. 
A1.3.3
If a significant effect is considered to be unlikely then permission can be granted and there is no need to take the assessment further. It is open to the Council to conclude no significant effect based on objective information or to conclude that a small project would have no significant effect. 
 
A1.3.4
If such a decision is taken against the advice of statutory Conservation Advisors the decision and reasons for it should be properly recorded. 

A1.3.5
If the proposals are likely (alone or in combination) to have a significant impact on the SPA, or such an impact cannot be ruled out, the proposals have to be the subject of an Appropriate Assessment and a decision then made as to whether the proposals will, in that case, have an adverse effect on the integrity of the SPA as a whole. (a different test)  
A1.3.6
It is possible to conclude after carrying out an AA that the proposals may have a significant effect but such effects will not have an adverse effect of the integrity of the SPA as a whole (the higher test) or that acceptable mitigation of any adverse affects can be provided and secured such that permission may be 
granted.

A1.4 
Assessing an adverse impact 

A1.4.1
In order to be adverse the proposed development would need to affect the site’s conservation objectives. 
A1.4.2
In assessing the impact of proposals on the SPA the Council is entitled to take account of the characteristics of the areas where the impact is most likely to fall.

A1.4.3
The assessment of the risk must be in the light of the characteristics and specific environmental conditions of the site. 
 
A1.5       Disturbance 
A1.5.1
Guidance on the issue of disturbance is given in MN2000. It advises that disturbance has to be significant and that ‘a certain degree of disturbance is tolerated’
; that ‘in order to be significant disturbance must directly affect the conservation status’; that ‘intensity, duration and frequency of disturbance are 
important parameters’; and that any event that contributes to the long term decline of the population of 
the species or its range or its habitat can be regarded as significant disturbance.’ 
 
A1.5.2
The guidance also notes that ‘favourable status’ can serve as the term of reference to fix the limit of acceptable disturbance or deterioration. 

A1.6    
‘Significant’ effect  

A1.6.1
Para 4.4.2 of MN2000 draws the decision maker’s attention to EC Directive 85/337/EEC and 97/11/EEC which it says are of assistance in setting out the range of factors which may contribute to the likelihood of a ‘significant’ effect. 
A1.6.2
Directive 85/337/EEC refers generally to the nature, size and location of the project. Directive 97/11/EEC 
annex III gives a more detailed set of factors that might be considered including possible water pollution, nuisance, risk of accidents,  existing land use, abundance, quality and regenerative capacity of areas, 
absorption capacity of natural environment extent of operational impact, magnitude and complexity of impact, probability of impact, duration frequency and reversibility of impact.
  
A1.6.3
It is advised that baseline information i.e. the condition of the SPA on designation can be very important in identifying conservation sensitivities.
 Baseline information referred to is defined as the information submitted as part of the site selection process.
A1.6.4
It is further advised that what may be significant in relation to one site may not be significant in relation to another.
  
A1.6.5
Further guidance is also available from the Waddenzee decision which concluded that ‘where a plan or project has an effect on a site but it is not likely to undermine its conservation objectives 
it cannot be concluded that it will have a significant effect’. 
 
A1.6.6
Some insight into the type of projects likely to give rise to the need for an Appropriate Assessment under the Habitat Regulations is given in APPN2000. Examples include road and rail projects across dry woodland sites, development of an estuary site, water resource developments in semi arid land, industrial 
developments, docks developments, ports developments, flood defence works and urban development associated with river barrage.  
A1.7       The in combination assessment
A1.7.1
Article 6(3) does not specify which projects need to be taken into account in carrying out an in 
combination assessment. MN2000 advises that actual proposals and unimplemented consents need to be taken into account. 

A1.7.2
On 20 October 2005 the European Court of Justice ruled
 that Articles 6(3) and 6(4)  and therefore part IV of the Habitat Regulations apply to development plans and thus sites allocated for development should be taken into account. Until that decision it was the accepted view that only qualifying plans or projects that had been submitted or were the subject of a decision were to be assessed under the Habitat Regulations.   

A1.7.3
Regional spatial plans need not be considered until they become site specific.

(N B For an interpretation of the meaning of an ‘in combination effect’ – see paras. 2.1.1 – 2.1.20) 

A1.8       The precautionary principle 

A1.8.1
The precautionary principle is an important and essential part of the Habitat Directive and thus the Habitat Regulations. There is concern that an over stringent interpretation of the precautionary principle by EN is preventing acceptable proposals from being allowed to proceed.
A1.8.2
It is essential that the precautionary principle is not unrealistically applied since it is always challenging to prove a negative. 
A1.8.3
Guidance on the use of the precautionary principle is given in the document entitled ‘Communication from the Commission on the precautionary principle’ Com (2000)1.  
A1.8.4
The stated purpose of the document is to ‘outline the Commission’s approach to using the precautionary principle’, ‘establish Commission guidelines for applying it’, ‘build a common understanding of how to assess, appraise, manage and communicate risks that science is not yet able to evaluate fully’ and ‘to avoid unwarranted recourse to the precautionary principle as a disguised form of protectionism’.

A1.8.5
The document goes on to state that ‘measures based on the precautionary principle must not be disproportionate to the desired level of protection, and must not aim at zero risk, something that rarely exists’ and ‘In some cases a total ban may not be a proportional response to a potential risk’.
  
A1.8.6
The Commission advises that ‘the precautionary principle is not to be confused with a prudential 
approach’
 and further that  the decision on whether or not to invoke the precautionary principle is to be taken ‘where scientific evidence is insufficient, inconclusive, or uncertain and where there are indications that the possible effects on the environment, or human, animal or plant health may be 
potentially dangerous and inconsistent with the chosen level of protection’.

A1.8.7
The Commission advises that a scientific evaluation should be carried out to determine the possibility of 
an occurrence and the severity of a hazard’s impact on the environment, or health of a given population including the extent of possible damage, persistency, reversibility and delayed effect. 
 
A1.8.8
It is reasonable to conclude that the use of the precautionary principle is justified where waiting for 
certainty (e.g. scientific proof of climate change) may not leave sufficient time to act, and the outcome may, by then, be serious and irreversible, or, in conservation terms, where it is suspected, but cannot be proven, that a course of action might result in the irreversible extinction of an important species. 

(N B Notwithstanding these caveats on the use of precautionary principle, if the correct interpretation of the in combination effect is followed there will be no need for an Appropriate Assessment and thus no need to invoke the precautionary principle and refuse permission just because an Appropriate Assessment cannot be carried out). 

Appendix 2 

A2.
  AN EVIDENCE BASED APPROACH TO DEMONSTRATE NO MEASURABLE EFFECT 

A2.1
Model Assessment 
A2.1.1
Howard Hutton & Associates have developed a model approach to the provision of supporting information to enable an assessment under the Habitat Regulations to be undertaken.

A2.1.2
It includes details of the proposals, their proximity to the nearest component part of the SPA, the condition report for the SPA, details of recent bird population figures, recent habitat improvements undertaken and others planned, access management improvements undertaken and planned, the accessibility of the SPA including both the radial distance and the distance by road,  a survey of alternative local recreational opportunities, an independent  survey of dog ownership, dog walking, the observance of pet restrictions and the use of local recreational opportunities by occupiers of similar developments in the same locality as that of the planned development, a prediction of the likely quantitative impact of the proposed development on the SPA and a description of any mitigation offered to reduce such an impact.

(N B In passing it is noted that most of the information on the SPA itself would not be required once the Conservation Delivery Plans suggested at section 4 had been prepared and published). 

A2.1.4
Examples of research results and findings of no measurable or significant effect from HHA’s recent case load are given below:


Project 24 flats Aldershot – 2km SPA -100 local flats owners interviewed. 


Summary findings 3 flat owners had dogs. None walked them on the local SPA. 10% occasionally visited the SPA for recreational visit, each averaging 5.4 visits per annum.  

Impact from 24 flats. No increase in dog use (subject to pet restrictions on flat occupiers) Additional recreational visits to SPA. Total of 13 per annum. Conclude No measurable or significant effect. 

Project 2 houses Farnborough – 2km SPA -101 local house owners interviewed. 

Summary findings 17 house owners had dogs.  2 owners (total 3 dogs) walked on the local SPA. 16% occasionally visited the SPA for recreational visit, each averaging 42 visits per annum.  

Impact from 2 dwellings. 0.4 of an additional dog visit per annum. Additional recreational visits to SPA. Approximately 1 additional  recreational visit per month to an area where there are no birds to disturb. 0.38 visits per annum to another part of the SPA and 0.33 visits per annum to a further part of the SPA. 


Conclude No measurable or significant effect. 

A2.2.
No measurable effect. 

A2.2.1

No measurable effect is taken to mean that the increase is so insignificant that it would be undetectable by ‘before and after’ monitoring.  

A2.2.2
Where the predicted impact is one of no measurable/significant effect (either with or without mitigation if offered) planning permission can be granted subject to the other provisions of the development plan.

A2.2.3
The analysis of the Habitat Directive provided elsewhere confirms that unless there is likely to be a significant coincidence of use no significant ‘in combination’ effect will occur and thus there will be no need to carry out an Appropriate Assessment where, alone, proposals will have no significant effect.
Appendix 3 

A3.
PET RESTRICTIONS 

A3.1
EN approach 

A3.1.1
EN should revisit its attitude to accepting restrictions on pet ownership. 
A3.1.2
EN accepts that ‘a prohibition on the keeping of cats and dogs near the SPA has the potential to provide a very important mitigation’.

A3.1.3
EN have decided as matter of principle to generally refuse to accept such restrictions, citing concerns about enforceability.  Are such concerns justified?

A3.2
Research 

A3.2.1
Indicative research carried out by Howard Hutton & Associates (HHA) showed a low incidence of dog ownership amongst flat owners.
 

A3.2.2
A wide adherence to pet restrictions was also noted. This is not surprising. 

A3.2.3
A dog owner considering a move to a new property would be very unlikely to agree to move to one that was the subject of a ‘no dogs’ restriction in the hope that the breach of the restriction would not be discovered. He or she would simply rent or buy somewhere else and not take the risk. 

A3.2.4
Those who might wish to have a dog in the future will almost certainly come to the same conclusion and look elsewhere.

A3.2.5
It is accepted that there is the outside chance that someone living in a property subject to such a restriction might subsequently decide to get a dog and ignore the restriction but these restrictions are generally applied to flatted developments where dog ownership is rare in any event and a breach would be more readily discovered.

A3.2.6
From the research carried out and the above analysis it follows that the likelihood of a breach is small. It is our conclusion that it would not be logical to refuse to accept such restrictions (which EN acknowledge could potentially be very beneficial) just because there is the chance that a minority might ignore them. 

A3.2.7
It is clear that a development with the restriction, even if it was not 100% observed, would be more beneficial than one without. 
A3.2.8
A more pragmatic approach by EN should be  sought. 
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