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POSITION PAPER  
South East Examination in Public

Technical sessions to examine the suitability of  

English Nature’s draft Delivery plan 

as a mechanism  to permit the delivery of  new Housing 
around the Thames Basin Heath Special Protection Area  (TBHSPA) 
whilst respecting conservation interests 
and the United Kingdom’s international obligations 

under the Habitat Directive 

INTRODUCTION 

This position paper contains our response to the questions raised by Peter Burley      appointed as Technical Assessor to consider English Nature’s draft Delivery Plan (DP) and advise the panel conducting the Examination in Public (EiP) of the South East Plan. 

On 1 October 2006 English Nature (EN) was subsumed into a new organisation known as Natural England. For convenience this paper will continue to refer to the organisation as English Nature as it was in that incarnation that the delivery plan was originally produced.

This paper is submitted in addition to a background paper by the same author entitled ‘Delivery new Housing around the TBHSPA whilst respecting conservation interests and the United Kingdom’s international obligations  under the Habitat Directive - a peer review of English Nature’s  delivery plan approach from a planning perspective and an alternative approach’.

The Technical Assessor has requested that invited participants respond to 16 questions he has raised and which he considers will be likely to help inform his deliberations and subsequent advice to the panel. The responses are included in this paper and can be expanded upon if required at the EiP. 

The DP was based on the best available evidence available at the time it was prepared and subsequently updated. It has not been the subject of public consultation. 

We are aware that more recent ecological evidence has been provided of the likely impact of proposed additional development around the TBHSPA by EDP and that  EDP’s report does not substantiate the assumption of a link between housing and bird populations around the TBHSPA on which the DP is predicated. Assessments have also been provided showing that the likely quantitative increase in recreational use of the SPA associated with new housing will be insignificant. 
Both findings are material and post date the evolution of the DP. Both might fruitfully be explored early in the sessions as they both call into question whether a DP, in the proposed form, is needed at all. 

1.
How comprehensive is the evidence base for the plan?

The evidence base for the Delivery Plan (DP) is considered to be weak and selectively interpreted to suit EN’s chosen objective of freezing recreational use of the SPA at present levels. 

It is not considered to be robust enough to justify the strategic, generic ‘SANGS’ approach that it advocates.

Delivery Plan Assumptions 

EN assumes, without any evidence, that the planned level of housing growth contained in the South East Plan is likely (unless mitigated) to adversely affect the integrity of the TBHSPA.  
The Delivery Plan makes no quantitative assessment of the implied increase in recreational visits compared to the existing level of visits and whether or not such an increase is likely to be material.  

We and others have estimated the likely increase in recreational visits arising from the planned increases in housing (see section 3) and concluded that this is likely to be insignificant.

EN assumes that all additional visits will increase disturbance. This is at odds with its own research findings (Mallord 2005) which found that managed increases in recreational use could occur without affecting bird numbers.    

These two assumptions, that the planned level of housing growth and associated increase in recreational use will cause unacceptable disturbance which will lead to a real likelihood that the additional use will adversely affect the integrity of the TBHSPA is at the heart of the DP. 

It is unsupported by evidence and leads EN to the (wrong) conclusion that to meet the requirements of the Habitat Regulations EN should seek to prevent all future increases in recreational use.

This is not a requirement of the Habitat Regulations. It is EN’s own agenda which underpins the need for SANGS which EN propose should be provided to divert, rather than manage, any increase in recreational visits. 

EN assumes, by implication, that the TBHSPA is at recreational capacity and hence the need to prevent additional recreational use. EN has no evidence for this assumption.

Evidence 

The much claimed link between housing and bird populations is based on a single study which identified a correlation between one of the species, the Woodlark and the urban extent within 500m of the SPA in Dorset. 

We are not aware that EN has any research which establishes such a link in relation to the other two annex 1 birds and none in relation to the interrelationship between urban extent around, and bird populations  on, the TBHSPA.

We are not aware that EN has any research (even in respect of the Dorset Heaths SPA) which investigated whether there is a link between urban extent further from the SPA i.e. within the proposed 2km and 5km zones and bird populations yet these are considered to be appropriate areas of control. 

EN has assumed that the limited evidence of a potential adverse effect, arising from the urban effects of development on annex 1 birds at the Dorset Heaths SPA, is directly transferable.  EN has not carried out any research to support this assumption. 
We are aware that others will demonstrate that the Dorset findings are not directly transferable to the TBHSPA. 

In truth EN simply has no evidence of a link between additional housing and the populations of the three annex  birds at the TBHSPA.  

The evidence relating to the effects of disturbance is also very limited.   

EN has no evidence of the effects of disturbance caused by walkers alone but, in the absence of such research, chooses to assume that it will be the same as disturbance caused by dog walkers. Common sense suggests that this is not justified.  

The much quoted link between dog walkers and bird flushing and subsequent predation by opportunist corvids is based on a very small study.

EN’s suggestion that bird numbers would be higher in the absence of recreational use whilst beguiling is irrelevant. The requirement of the Habitat Regulations is only that bird numbers should not fall below the levels present at the time of designation and so threaten the reason for its designation.

Significant recreational use occurs at present on the TBHSPA and has done for many many years. EN may have its own agenda to maximise bird numbers by freezing recreational use at present levels but this is not a requirement of the Habitat Regulations.

There is no evidence of the effects of cat predation at the TBHSPA. EN has no evidence of the factors that will influence a cat to choose to make its way to the SPA rather than utilise alternative nearer hunting grounds. 

The DP is in practice founded on a generalised fear following research on the Doest Heaths SPA. It contains no calculation of the likely incremental impact of additional recreational use generated by additional development or an assessment of its likely significance or an assessment of which parts of the TBHSPA have reached their recreational use threshold and would thus be unable to withstand any additional   recreational activity.  

The Assessor is invited to recommend that the DP is withdrawn if: 
i) he accepts the recreational growth figure calculations and agrees that the effect of the additional housing/population is likely to be small and manageable by other means.

ii) he concludes that the attempt to freeze recreational use at present levels is an unjustified objective

iii) he concludes that there is no direct link between additional housing and the populations of the three annex 1 birds at the TBHSPA. 

iv) he concludes that the evidence base used by EN for a Delivery Plan is simply not adequate to justify the SANGS solution it espouses.  

2.
Does the plan correctly interpret the requirements of the Habitat Regulations and the European Directives on which it is based?

The delivery plan is not itself an interpretation of the delivery plan but one way that EN believes that the requirements of the Habitat Regulations might be met.

The need for a delivery plan is based on EN’s unfounded fear that the likely increase in recreational pressure arising from planned new residential development will adversely affect the integrity of the TBHSPA and thus should be avoided.

The DP sets out to produce an avoidance strategy. This is not part of, or a requirement of, the Habitat Regulations. 

The DP makes, what we believe to be, a number of errors in its interpretation of not just the Habitat Regulations but also the application of the precautionary principle.

It is first crucial to note that EN’s interpretation of the regulations leads to results that are at odds with common sense. This is a major clue that EN’s interpretation might not be right. 

Specifically EN’s interpretation of the regulations and its invocation of the precautionary principle leads (in the absence of its Delivery plan) to the refusal of all planning applications for additional residential development, including single dwellings, in a 5km zone around the TBHSPA on the basis that the development might, in combination with other plans or projects, adversely effect the integrity of the SPA.. 

It is unlikely that this outcome was envisaged by the legislators and that development of large swathes of land, 5km deep around all of the SPA components, should be sterilised from development. 

EN’s interpretation of the regulations and consequent approach to planning applications  leads to an odd principle.  

EN says that additional people will give rise to additional visits to the SPA which may cause problems but let’s not aim to control or manage their visits to reduce the possible impact but deny them a property to live in nearby so that they won’t come in the first place. Never mind that this will include denying properties for many people who would not have come at all. 

By analogy it is like saying that additional new drivers will increase the risk of road traffic accidents which are bad enough already but let’s not act to control or manage driver behaviour to reduce accidents but deny all new drivers a licence so they do not add to the people already on the road. Never mind that this will deny a licence to many who would not have contributed to the problem. 

This current denial of housing, based on EN’s interpretation of the Habitat Regulations, is surely not one intended by the legislators. 

Each of the steps in the EN’s reasoning needs to be critically examined and compared with the actual requirements of the regulations.

The Regulations require proposals to be refused if they either alone or in combination are likely to produce (not might produce) a significant effect (not any effect) and that these effects will adversely affect the integrity of the SPA (which is this case means reduce the three bird populations below the levels present at the time of designation).

EN interpret the regulations to be require the refusal of all new housing projects (unless they comply with the requirements of its DP) because the proponents cannot prove that the proposed development (in combination with other projects) will  not have any adverse effect on integrity. 
EN has not provided any impact calculations and thus has no concept of what might constitute a ‘de minimus’ impact, either for individual proposals or the totality of proposals, that would be acceptable under the Regulations.

To illustrate. EN would not have proposed the DP if the planned increase in housing was 100 units over the next ten years. EN would no doubt have proposed the DP, or something like it, if the proposed increase was 100,000 dwellings. Where in that spectrum does an acceptable increase become an unacceptable one? EN produces no evidence on, or any consideration of, the point. 

This is a crucial omission that needs to be addressed if the test of ‘significant effect’ in the Regulations is to be properly interpreted. 

The DP does not in our view interpret the need for an in combination assessment correctly  (see  section 5). 

Finally the DP places considerable reliance on the precautionary principle. Yet the EU advise that the precautionary principle should not be used to achieve zero risk.

Nor should it be used because EN has yet to carry out sufficient research on the TBHSPA. 

The precautionary principle is intended to be invoked where an effect is feared, is likely to be adverse and the effect will be irreversible by the time an adverse link can be scientifically proven. 

In this case the threat to the integrity of the TBHSPA is small, potentially quantifiable and not irreversible in the time it would take to conduct better and more targeted research. Thus the use of the precautionary principle in these circumstances is not justified. 

It is our view that EN’s interpretation of the Habitat Regulations and its resulting DP are  seriously flawed but that the flaws in the DP have to some extent been shielded from scrutiny by EN’s retreat to the use of the precautionary principle.

3.
What impact is further housing development likely to have on the TBH SPA and how robust is the evidence that such impact would be significant.

The increase in recreational pressure associated with the planned level of housing is likely to be small.

We and others have estimated that, in the absence of any changes to access management, the annual rate of increase in recreational use of the SPA is likely to be of the order of around 40 additional visits a day to the whole TBHSPA which is equivalent to an average of 3 visits per TBHSPA component.
 

Even if the housing requirements in the south east plan were increased by 50% this would still only produce an annual increase in visits of c 60 visits a day to the whole of the TBHSPA or an average of between 4-5 visits a day to each component. 
These additional visits have to be seen in the context of an average of over 13,000 visits a day that are presently taking place.

In practice this calculation of the potential number of additional visits is likely to be a considerable overstatement of the impact as it i) assumes all of the housing in the 11 LPA districts is placed within 5km of the SPA ii) assume that none of the larger developments (eg QEII, the Aldershot Urban extension, Franklands Drive etc)  provide alternative recreational space  and iii) makes no allowance for the current bias of development towards flats whose owners are rarely dog owners, the prime users of the SPA. 

The potential impact of these additional visits development is likely to be small as i) common sense suggests that only a very small proportion of visits cause disturbance  (otherwise with over 5million visits there would be no birds) and ii) better management of recreational visits, wardening, educational measures, rerouting of paths etc is already being planned and introduced on  the SPA. 

In any event refusal of permission for a plan or project does not rest of an assessment of a significant effect but there must be a real likelihood of the effect being sufficiently harmful as to threaten the integrity of the SPA. 

There is no evidence that recent increases in housing (which are not dissimilar to planned rates of new housing) are compromising the integrity of the TBHSPA.

The Assessor is invited to conclude that the DP approach is unnecessary as the impact on the TBHSPA of the planned increase in housing would be small and manageable by other means and does not pass the fundamental test in the Regulations that it will lead to the likelihood (not just a possibility) of a significant (not just some) impact and that this incremental increase will be sufficient, on its own, to threaten the integrity of the whole TBHSPA.

4.
Would all forms of residential development have a similar impact on the SPA or should the type of development be a consideration 

The short answer here is no.

The key impact of concern to EN is the potential increase in visits by dog walkers. EN’s evidence suggests that these constitute the majority of visits and that such visits can give rise to disturbance of ground nesting birds which in turn can effect their breeding success.

Independent research shows what common sense would expect i.e. that owners of flats exhibit lower rates of dog ownership which in consequence generates fewer dog walking visits to the SPA (see appendix 1) 

There is also some evidence to suggest that flats owners are also less likely to be recreational walkers. 

Other forms of development that are likely to contribute to lower SPA visitor rates would include sheltered housing for the elderly as these are also generally flats and thus have lower or nil rates of dog ownership; nursing homes, as residents are by definition less active than the general population and student accommodation as typically these are flats and have lower rates of dog ownership.

It would be wrong to adjust the calculation of visitor impact by directly applying a discount to the number of dwellings that might reasonably be assumed to be flats. 

The correct adjustment would need to take account of the estimated proportion of new flats in the quantum of new housing compared to the estimated proportion of flats in the existing housing stock around the TBHSPA.  

The Assessor is invited to conclude that any quantitative assessment of impact and/or contributions from development to mitigate impact should take account of the lower potential impact likely to be generated by certain types of development.

5.
Has the requirement to apply the in combination test been correctly interpreted and applied? 

It is the writer’s contention that EN is fundamentally misinterpreting what constitutes an ‘in combination effect’  and that if the appropriate interpretation is used there will be no significant ‘in combination effect’ and thus no need to carry out an Appropriate Assessment in the majority of cases,. 

This is crucial since the assumption that there will be an ‘in combination effect ’ that leads to the need to carry out an Appropriate Assessment is cited by EN not only as the key justification for having a DP at all but also the key reason why it is currently raising standard objections to all planning applications  within 5km of the TBHSPA. 
EN admit that an in combination assessment of the impact of a large number of individual applications is impossible to carry out.
 There must be clue here as this cannot have been the intention of the legislators 

It is our view, supported by Counsel’s advice (Robert Griffiths QC), that EN is confusing the concept of an ‘in combination effect’ with a ‘cumulative’ effect.

It is an established legal principle that words in statute (and in the absence of any statutory definition) take on their normal meaning. 

In this case the natural meaning of ‘in combination’ means events that combine together. To ‘combine’ they must occur together. 

This is not what happens with recreational visits and other acts that occur at the SPA. They are individual events. As an example there may be a 100 new houses around a component part of the SPA but unless more than one resident visits exactly the same part of the SPA at the same time there will not be an ‘in combination’ effect.  There might be a ‘cumulative effect’ on the SPA as the number of visitors rise but not an ‘in combination’ effect.

This is an important distinction. 

It is our view, supported by Counsel’s advice, that significant in combination effects will not arise as a result of a large number of small scale projects that are unrelated and geographically spread throughout the SPA. 

It follows that the initial screening assessment of small scale proposals under Article 6(3) will produce the answer anticipated by common sense i.e. that a small development will not have a significant impact on the SPA its own, or its impact combine and become significant with other small scale unrelated projects. 

This must be the preferred interpretation since EN’s interpretation leads automatically to a failure of all applications to pass the initial screening stage (which means it has no purpose) and the subsequent inevitable refusal of all applications even in the case of a single house. 

One can think of some circumstances relating to residential development where an ‘in combination’ effect might occur and thus an Appropriate Assessment might be needed under the Regulations. 

For example, the potential ‘in combination’ effect might need to be considered in respect of the QEII development of 1000 houses and the Aldershot Urban Extension development of 4000 houses as both of these developments are adjacent to the Bourley and Long Valley SSSI. 

It follows that it is possible that a coincidence of new uses might occur which might produce an ‘in combination’ effect if both developments were to proceed. However, even in that case, the coincidence of use and thus any ‘combined effect’ would be likely to be small.

It is submitted that EN has confused i) the possible effect that a new project might produce in combination with other new plans or projects with ii) the possible effect that a new project  might produce in addition to the present existing use of the SPA. 

EN is right to be concerned about potential cumulative impacts of additional housing development but these are addressed by the provisions of Article 6(2)  of the Habitats Directive  which permits positive intervention and timely remedies, if effects threaten the integrity of the SPA. 

6.
Should the delivery plan give more guidance on the balance between the potential techniques that could mitigate the impact on the SPA? 

The DP does not give any guidance on the balance to be struck between the potential techniques that could be used to mitigate the impact on the SPA.  

The DP relies exclusively on the provisions of SANGS “topped up” by access and Habitat management. It is a ‘one size fits all’ solution. 

EN refuse to countenance that access and on site management might provide alternative approaches since to do so would bring and end to its SANGS ambitions in almost all cases.

SANGS may have a limited place in a spectrum of solutions e.g. as at QEII where the development is i) large ii)  close to the SPA and iii) there are no nearer existing recreational opportunities iv) objective evidence indicates that the increase in recreational use associated with the development is likely to be large/measurable and iv) the condition of Spa is such that the effects of the increase in use are likely to be adverse.

Other smaller scale development should be able to offer alternative mitigation at the SPA assuming objective evidence shows  that the proposal is likely to produce a measurable increase in visits to the SPA. 

7.
What evidence is there that the provision of SANGS will effectively mitigate any adverse impact on the integrity of the SPA 

EN accept that there is no evidence that SANGS will be effective as the approach has not been used elsewhere.

The TBH approach is described as a pilot project ‘that will inform our approach elsewhere’
 

The provision of SANGS would be an act of faith and does not provide the certainty that EN seeks to apply to alternative solutions suggested by others.

EN also accept that SANGS on their own will not mitigate impact but have to be supported by on access and habitat management.

EN state that it is this combination of measures that provide the certainty that the Regulations require. 

There is no evidence whatsoever for this statement and no assessment of whether access management or habitat management might be sufficient, on their own, to mitigate the effect of the small incremental increase in recreational visits implied by the planned level of housing in the South East Plan.

As noted earlier SANGS may be a suitable solution in a very small number of cases.

The effectiveness of the attempt to divert new recreational pressure to new SANGS is not sufficiently certain to meet the test of certainty that EN itself says is required to accord with the Habitat Regulations. 

Under the EN’s present interpretation of the precautionary principle the SANGS solution cannot  be accepted as it cannot be demonstrated, beyond doubt, that it will prevent additional use of the SPA and that such additional use, in combination with other plans and projects, will not jeopardise the integrity of the SPA. 

The Assessor is invited to conclude that there is no evidence that the universal provision of SANGS will be effective which, according to EN, is an essential  test of efficacy that must be passed to meet the requirement of the Regulations. 

8.
Is it possible to deliver sufficient alternative open space (SANGS) of suitable quality in appropriate and accessible locations at an acceptable cost and within the necessary time frame?

There must be considerable doubt on this matter notwithstanding the initial screening work carried out by Land Use Consultants.

The scale of provision is itself daunting. The HBF estimate that, if the present 8/16ha figures are used, 1.10 hectares of SANGS would be required for every 1 ha of development land.

The DP is also highly prescriptive as to the location of SANGS and their minimum size and also requires that that they should provide the same semi natural walking experience that the SPA provides.

Such new opportunities will be rare. 

They are more likely to be found at the urban edge but these are also likely to be the very sites that typically have ‘hope value’ i.e. landowners hoping that they may come forward and be allocated as suitable sites for beneficial commercial or residential development. 

Improving existing recreational opportunities, and in particular making them more dog friendly, would be both a quicker and cheaper way of encouraging use away from the SPA and is a strategy that is likely to be just as effective, and immensely more practical, than the provision of new SANGS. 

Such spaces will also generally have an existing known regime of maintenance to which contributions can be made.

The Assessor is invited to conclude that even if SANGS were found to be an appropriate way of meeting the requirements of the Regulations there is considerable doubt that suitable sufficient land can be acquired at a reasonable cost and in a timely fashion.  Undue reliance on this uncertainty could affect the soundness of the South East Plan. 
9.
What mechanisms could be used to ensure that open space is provided? Should it be provided before development takes place or within a specified timespan of development commencing?

Under our suggested approach the need for a SANG would only arise in a small number of cases  e.g. QEII and under those circumstances it would the developer’s responsibility to provide the land, put it into the requisite condition  and put in place appropriate schemes for on going management.

If the approach were to be applied to all development as per the DP such land would need to be identified and allocated in LDFs.

Allocations would need to focus on public sector land that was genuinely available. Public sector bodies may need dispensation to be permitted to dispose of such land for such purposes if it were below best achievable price. 

The allocation of private land would have its own problem unless supported by CPO powers. Without the use of CPO powers a free market would develop in the mitigation land with developers competing with each other for the land so that their development can proceed (or indeed acquiring such land so that a rival’s schemes might be prevented).  

The latter issue of control also arises if public bodies were to sell their mitigation land to individual private developers. This might need to be prevented and might need new legislation. 

The allocation of private land for mitigation purposes would be expected to resisted by landowners if the land was felt to have longer term development potential. 

One can envisage high prices being sought for mitigation land that was allocated once it becomes known that it is the key to development which cannot proceed without it. 

This will up drive prices of private mitigation land which in turn will inevitably feed through into higher house prices and affordability. 

The potential need to use CPO powers may keep prices down but will increase the problem of providing the SANG in a timely fashion.

Logically any mitigation land should be in place by the time of occupation if its purpose is to divert recreational pressure arising from the new development away from the SPA. 

The Assessor is invited to conclude that SANGS should only be required  to mitigate the effects of development that is large, very close to the SPA and likely to give rise to significant additional and adverse recreational impact. If the approach were to be extended to all development the identification of land should be undertaken by Councils through the LDF regime. Priority should be given to allocating public sector land. Controls may be required to prevent it being sold to the private sector. CPO powers will need to be considered if private sector land is allocated to prevent a free market developing in such land with its inevitable effect on prices. Logically provision should  coincide with occupation.

10. Is the zonal approach set out in EN’s draft delivery plan  appropriate?

a) Are the zones set the right distances? 


The three zones are, in practice, arbitrary. 

Zone A – 400m 

This zone is intended to be a no go area for additional residential development. The ban on development within this area is considered to be justified by EN primarily because research suggests that cat predation is an influence on the success of the population of ground nesting birds. 

The fear of the effect of cat predation is inferential from other studies and is not supported by actual evidence relating to new development and the cat owning population around the TBHSPA. Research on the cat predation on the TBHSPA is promised.
 

It will be important to examine closely the cat predation issue since, if it could be addressed, it might remove the need for a ‘no development’ zone which is currently sterilising considerable tracts of land around the SPA. 

Cat ownership can be limited by pet ownership restrictions. These are not untypical in flatted development and research conducted for HHA suggests that pet restrictions in are generally effective in schemes that have their own management regime. 

Dogs tend to bark and thus the chance of discovery is high. Those infringing cat ownership restrictions in flatted development are also susceptible to discovery as cats generally have to be let out for toilet purposes. (Those cats that are kept within flats and use litter trays would not pose any threat to the SPA).

EN do not believe that suitable cat proof fencing is available to keep cats out of the SPA. This assumption might be explored in more detail as part of EN’s research since, if such fencing were available or could be designed and its implementation supported by funding from new development, it could have the additional benefit of reducing existing cat visits and existing predation.

Finally the 400m distance does not take into account the route a domestic cat might take and the physical barriers e.g. major roads, rivers etc. that it would need to cross.  Nor does it take into account closer alternative hunting grounds. 

Sterilisation of all residential development opportunities within 400m of an SPA represents a potentially significant loss of housing land supply. It should not be accepted lightly. 

More research work and considerably better justification should be required than the simple 400m no development zone proposed in the DP.
At a minimum flatted development could be permitted subject to enforceable pet restrictions.

Zones B - 2Km and Zone C- 5Km zones 

EN  accept that the two further zones at 2km and 5km are somewhat arbitrary. There is no reason, for example, why they should not be 1.5km and 4.5km or various other combinations of distances. 

Broadly the 2km zone has been set to capture those who walk to the SPA. The 5km zone to capture those who drive. 

The zones suggested are far too simplistic. For example the zones are drawn around SPA components for which there is no public access. 

Consideration should be given to setting  walking and driving zones that are particular to the local component of the SPA and which take account of local circumstances.

b) Is the way the distances are measured appropriate?

No. All zones should be based on travel routes.  

If it were found that cats  could not be excluded by physical means zone A might remain as a no go area for housing but should not prevent the modest development of flats providing they were subject to pet restrictions and objective evidence was provided that the additional recreational impact would be limited.  

The actual distance within which housing would not be allowed should not be the same for all parts of the SPA  but should take account of physical obstacles to cats on their routes to the local SPA component. 

If zone B were to be retained it should be based on walking distances which in turn would be based on walking routes. 

If Zone C were to be retained it would be based on driving routes and distances to car parks not the edge of the SPA which is meaningless for car drivers. 
The actual zones or zones should be kept under review and amended where significant changes to parking and access are made.

c) What level of use is actually made of the SPA for recreational purposes by people living in the Zones

As noted earlier the level of use is of the SPA is influenced by a number of factors  e.g. the travel distances, car parking facilities, alternative recreational opportunities and dwelling types. 
These are all key determinants of the frequency use of the SPA not whether the resident lives in one of the three zones. 

In the writer’s view it is not possible to model the interaction of these variables to predict  the likely use of the SPA that will arise from a planned development. 

There is a simpler solution that HHA is currently using and that is to go and ask existing residents in the vicinity of the proposed development and in similar accommodation of the use they make of the SPA.  

The results can then be used as predictor of the use new residents are likely to make of the SPA. 
A model methodology for predicting  actual use of the SPA likely to arise from  specific development proposals based on the results of independent market research is contained in appendix 3.

Market research carried out for HHA showed that: 

In ZONE A none of the occupiers of  flats visited the SPA with dogs but 58% visited the SPA for leisure purposes. (Note this was a single study and caution needs to be exercised in the use of the figures) 

In ZONE B 0.38% of the occupiers of flats and 1.74% of the occupiers of houses visited the SPA with dogs. 6.4% of the occupiers of flats and 6.90% of the occupiers of houses visited the SPA for leisure purposes. 

In ZONE C none of the occupiers of flats and 2.4% of the occupiers of houses visited the SPA with dogs. 4.9% of occupiers of flats and 3.5% of the occupiers of houses visited the SPA for leisure purposes. 

d) What level of use is actually made of the SPA for recreational purposes by people living outside the Zones

We have no knowledge to offer the Assessor. 

Nor is there any research that we are aware of but, based on the research already carried out,  one would expect visitor numbers to reduce significantly with distance.

e) How far do the patterns of use vary in different parts of the area? 

Our research shows that the use of the SPA is influenced both by the actual travel distances and the location and convenience of alternative competing recreational opportunity.

This further demonstrates that the zonal approach is a poor and simplistic model and that the correct approach to setting zones would take account of factors  around the component part of the SPA. 

11.
Is the basis on which the suggested 16 and 8ha greenspace land mitigation standards for development in the 2km and 5km zones have been calculated sufficiently robust?

Not at all robust and EN effectively admits as much in its DP.
  
The method of calculating the greenspace land requirement is also seriously flawed and significantly overstates the size of SANG EN says should be provided 
The suggested mitigation standards of 16 ha and 8ha are stated to be per additional 1000 population in zone B and zone C respectively.  

The size of SANG required is proposed to be calculated in the DP by translating the number of dwellings proposed into additional population by using the household size multiplier of 2.4 persons per dwelling.

This ignores the fact that a significant proportion of new dwellings cater for those who are  already living within the area and are thus not additional persons. 

Research findings provided to the Assessor by EDP shows that the planned increase in housing of 35,170
 (12.2%) in the ten year period 2006-2016 gives rise to a 3.4% increase in the population. 

Thus EN is wrong to use the 2.4 occupancy rate multiplier. A more accurate multiplier would be 0.67 persons per dwelling. This is derived by taking the calculated increase in overall population in the vicinity of SPA in the next ten years of 23,800 (700,000 x 3.4%) divided by the overall increase in number of dwellings 35,170.

This multiplier automatically builds in the fact that new households are often formed by people from within the existing population. 

EN make a second mistake by requiring the size of alterative recreational space to be   calculated in relation to its (wrong) estimate of the  total increase in population. 

Thus EN makes no allowance for the fact that not all residents (either new or existing) visit the SPA. This error has probably arisen because EN has relied too heavily on the QEII precedent which is so close to the SPA that it is reasonable to assume that most might visit. 

This assumption does not hold at further distances from the SPA as alternative recreational opportunities will come into play.

Research shows, for example, 58% of the sample population interviewed visiting the SPA from ZONE A. Between 6.4 – 6.9% of the sample population interviewed visiting the local SPA from ZONE B and between 3.5 – 4.9% of the sample population interviewed visiting the local SPA from ZONE C. (see appendix 1) 

Recasting the calculation. 

An increase of 1000 dwellings in the vicinity of the SPA would be likely to increase the overall population by c 670 persons when household formation rates and moving within the area is taken into account. 

If say 6% of those would be expected to visit the SPA from Zones B and C one is looking at creating additional recreational capacity for 40 persons per 1000 dwellings (i.e. capacity for 4 extra persons for every hundred dwellings) if one assumes that the SPA and alternative local recreational space are both already at capacity.  

Neither the SPA or any other recreational facility ever used by the writer has ever felt to be at anything like capacity. Walks on the heaths and parkland are typically of short duration, with sporadic encounters with other visitors. Such facilities usually feel considerably underused with considerable spare capacity.  

If one makes the heroic assumption that neither the SPA or other nearby recreational opportunities  could take another single additional visitor how much new recreational space should be provided? 

EN say 8 and 16 ha per 1000 additional population.

There is no evidential base for either figure and no way of producing a meaningful figure without providing modelling which includes the concept of recreational capacity.  

The figures in the DP were derived from precedents negotiated elsewhere which do not have universal application and which were no doubt negotiated under the threat of a statutory  objection. 

This 8h/16ha approach is seriously flawed as its also requires a new SANG or contribution to a new SANG for every new development. 

Even if the SPA and surrounding recreational space were ‘full’ the DP calculation takes no account of the capacity of a SANG already provided by an earlier development to absorb  additional visits from subsequent development or of the increased capacity to absorb  additional visits generated by improvements to existing greenspace provided by another  development. In both cases capacity considerations might lead to the conclusion that no additional SANG is required. 

Considerably more evidence is required before appropriate mitigation rates per 1000 population can be identified. 

12.
Are the minimum sizes for SANGS and the proportion of total SANGS provision by area appropriate? 

No

The target sizes are far too prescriptive and likely to sterilise large areas of land where it is not possible to provide the requisite size and quality of the site within the requisite distance of the proposed development.

 13
What contribution can on site mitigation make to addressing the impact of additional housing? How should this be addressed in the Delivery Plan?  

Considerable  

Mitigation of SPA visits (existing and new)
On site mitigation can include educational boards, better path signing and routing and  selective closure of paths during the breeding seasons.
On site management can produce a new use that is incompatible with recreational use  e.g. cattle grazing 

The detection and prevention of illegal activities including encroachment, garden waste dumping, fly tipping, fire setting can all be improved by increased wardening.

Concealed cameras in areas susceptible to unlawful action e.g. fly tipping could also be used. 

Prosecutions  of offenders for illegal activities and/or the use of ASBOs could produce a reduction in offences as would publicising the results of the prosecutions and creation of new Asbos.  

Habitat improvements 

New areas could be cleared and habitat improved utilising developer funding.

14.
Could the impact be addressed by managing access to the SPA more effectively? Would controlling access be appropriate? How could it best be achieved? Are there effective means for controlling ownership of dogs and cats? 

Yes but it is generally recognised that the SPA is  valued resource/ destination for many people. 

Substantial access closures (where lawful) are likely to be resisted. 

Reductions in car parking are likely to reduce car borne visitor numbers as would new road side parking restrictions.  

The permeability of the SPA could also be reduced by the closure of minor access points through increased fencing.   

Targeted closures of certain access points at certain times of the year which kept people away from sensitive breeding areas might well be effective.

Yes - There are effective means for controlling ownership of dogs and cats. 

Such restrictions are already common in flatted development. Standard conditions are includes in leases,  whether long leasehold or rental agreements, and can be enforced by the freeholder or landlord respectively. 

Whilst a very small minority of occupiers might breach the restrictions that would not be an acceptable justification to reject the advantage gained from the adherence by the majority.

Poor records of enforcement in the past need  not necessarily be a good guide to future inaction once the purpose of the restriction (to protect the SPA) is accepted and the applicant has entered into a planning obligation not only to include such a restriction against all future occupiers but also accepted a legal obligation to enforce. 

Pet restrictions relating to housing are unlikely to be effective as neither discovery of the breach or its subsequent  enforcement are likely to occur. 

15.
Are there other techniques which should be considered either as an alternative or in combination with SANGS, on site mitigation and accessibility management? 

Yes 

Additional measures 

Consideration could be given to acquiring additional land next to the TBHSPA to extend individual SPA components thereby increasing the recreational capacity of the SPA. Developer funding might assist. 

Consideration could be given to setting up new areas away from centres of population to provide additional habitat for the three annex 1 birds

Alternative approach 

Our alternative to the SANGS, on site mitigation and accessibility management approach contained in the DP would be the production of individual  Conservation Delivery Plans (CDP) for the improvement of each of the 13 component parts of the SPA by the PSA target date of 2010. 
A new CDP for each of the component parts of the SPA, would draw together all of the existing information i.e. its condition, bird population, visitor survey results, an agreed programme of habitat management and improvements, an agreed programme of access management and a programme for regular monitoring of local habitat and bird populations. 
The plan could have its own lead conservationist and be updated annually. It could give details of the landowner and contact information for the local ranger/warden. 
The plan might note temporary closure times for part of the SPA component for conservation purposes.
Much of this information is already available and in the public domain but would need to be pulled together into an individual document.

The plan for each SPA component would include a calculation of the estimated cost of any additional research required to assess current visitor behaviour patterns and visitor pressure plus the costs of any funding shortfall (if any) to enable the component part of the SPA to be brought up to its target condition by 2010 plus the costs of setting up and implementing a system of annual bird data collection.

The costs to research, monitor, manage and reach target condition by 2010 would be annualised and a per dwelling cost calculated by dividing the total cost by the estimated annual number of  permissions.

Per dwelling contributions would then be sought via s106 agreements to cover the identified costs where it can be demonstrated that the proposed development would be likely to lead to measurable increase in recreational use. 

Per dwelling contributions post 2010, once the SPA component had reached its target condition, would be expected to fall but would still be expected to fully fund the costs of monitoring, annual data collection and a contribution to maintenance. 

Developer contributions would be sought in respect of all  developments within X km of the SPA . 

X km would be identified in the individual conservation delivery plan but would be decided by EN, LPAs and the development industry.  
X would not be expected to be the same for each SPA component and not all components would be expected to have all zones. For example there might only be a cat predation zone around those component parts of the SPA eg. Eelmore Marsh SSSI that are not generally open to the public. 
The new Conservation Delivery Plans would be prepared for each SPA component over the next two years during the period that the final housing numbers and their distribution is decided both at regional level via the South East Plan and at local level via emerging LDFs. 
16 What period should the delivery plan cover and what would be the most appropriate process for its incorporation into planning policy?

There should not be one in present form. 

EN should focus on Conservation Delivery Plans in the form proposed. Such plans should be drawn up in consultation with local authorities and the development industry. 

One lead authority would be appointed for each component part of SPA.

As noted the Conservations Delivery Plan would identify per dwelling contributions payable where development is within the agreed zoned of influence of the component part of the  SPA and the proposed development can be shown to have a measurable recreational impact.

The plans should be for a period of five years but be subject to a plan, monitor and manage approach. 

The Conservation Delivery Plan could be subject to scrutiny as an SPD under the LDF regime. 

The South East Plan 

An appropriate assessment of the impact of development as whole across the whole TBHSPA would need to be carried out. 

This could take the form of the quantitative assessment outlined in section 3 which would identify the likely increase in overall housing/population/visitors etc and a comparison with existing housing/population/visitors numbers and an assessment of its materiality.

A separate policy in the South East Plan could place an obligation on LPAs to ensure a system of monitoring and managing any effects of development it permits around the SPA.

R H Hutton 

© Howard Hutton & Associates 

October 2006

APPENDIX 1 

A1.   ANALYSIS OF RESEARCH FINDINGS

	
	respondents
	dog owners
	%
	SPA dog walkers
	ZONE A
	ZONE B
	ZONE C

	FLATS
	
	
	
	
	
	
	

	pickford street
	91
	2
	
	0
	0
	0
	0

	cove road
	100
	3
	
	0
	0
	0
	0

	ladywood ave
	71
	2
	
	1
	0
	1
	0

	
	262
	7
	2.67
	1
	0
	1
	0

	
	
	
	
	
	
	
	

	HOUSES
	
	
	
	
	
	
	

	fernhill road
	101
	17
	
	2
	0
	2
	0

	sandy lane
	100
	23
	
	33
	27
	0
	6

	cranmore lane
	87
	19
	
	4
	0
	3
	1

	
	288
	59
	20.49
	39
	21
	5
	7

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	respondents
	leisure walkers
	%
	SPA leisure walkers
	ZONE A
	ZONE B
	ZONE C

	FLATS
	
	
	
	
	
	
	

	pickford street
	91
	56
	
	10
	0
	4
	6

	cove road
	100
	66
	
	12
	0
	5
	7

	ladywood ave
	71
	37
	
	8
	0
	8
	0

	
	262
	159
	60.69
	30
	0
	17
	13

	
	
	
	
	
	
	
	

	HOUSES
	
	
	
	
	
	
	

	fernhill road
	101
	65
	
	16
	0
	16
	0

	sandy lane
	100
	66
	
	65
	58
	0
	7

	cranmore lane
	87
	52
	
	7
	0
	4
	3

	
	288
	183
	63.54
	88
	58
	20
	10

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	SUMMARY 
	
	% of dog owners
	
	% of leisure walkers
	

	FLATS 
	
	2.67
	
	
	60.69
	
	

	HOUSES
	
	20.50
	
	
	63.54
	
	

	
	
	
	
	
	
	
	

	
	
	% SPA dog walkers
	% SPA leisure walkers

	ZONE A *
	flats
	0.00
	
	
	58.00
	
	

	ZONE B
	flats
	0.38
	
	
	6.40
	
	

	ZONE B 
	housing
	1.74
	
	
	6.90
	
	

	ZONE C
	flats
	0.00
	
	
	4.90
	
	

	ZONE C
	housing
	2.40
	
	
	3.50
	
	

	
	
	
	
	
	
	
	

	*note data limited -single project only
	
	
	
	
	


APPENDIX 3 

A3.
  AN EVIDENCE BASED APPROACH TO DEMONSTRATE NO MEASURABLE EFFECT 

A3.1
Model Assessment 
A3.1.1
Howard Hutton & Associates have developed a model approach to the provision of supporting information to enable an assessment under the Habitat Regulations to be undertaken.

A3.1.2
It includes details of the proposals, their proximity to the nearest component part of the SPA, the condition report for the SPA, details of recent bird population figures, recent habitat improvements undertaken and others planned, access management improvements undertaken and planned, the accessibility of the SPA including both the radial distance and the distance by road,  a survey of alternative local recreational opportunities, an independent  survey of dog ownership, dog walking, the observance of pet restrictions and the use of local recreational opportunities by occupiers of similar developments in the same locality as that of the planned development, a prediction of the likely quantitative impact of the proposed development on the SPA and a description of any mitigation offered to reduce such an impact.
A3.1.3
(in passing it is noted that most of the information on the SPA itself would not be required once the Conservation Delivery Plan suggested at section xxx has been prepared and published). 

A3.1.4
Examples of research results and finding of no measurable or significant effect from HHA’s recent case load are given below:


Project 24 flats Aldershot – 2km SPA 100 local flats owners interviewed. 


Summary findings 3 flat owners had dogs. None walked them on the local SPA. 10% occasionally visited the SPA for recreational visit, each averaging 5.4 visits per annum.  

Impact from 24 flats. No increase in dog use (subject to pet restrictions on flat occupiers) Additional recreational visits to SPA. Total of 13 per annum. Conclude No measurable or significant effect. 

Project 2 houses Farnborough – 2km SPA 101 local house owners interviewed. 

Summary findings 17 house owners had dogs.  2 owners (total 3 dogs) walked on the local SPA. 16% occasionally visited the SPA for recreational visit, each averaging 42 visits per annum.  

Impact from 2 dwellings. 0.4 of an additional dog visit per annum. Additional recreational visits to SPA. Approximately 1 additional  recreational visit per month to Hawley Woods (an area where there are no birds to disturb). 0.38 visits per annum to another part of the SPA and 0.33 visits per annum to a further part of the SPA. 


Conclude No measurable or significant effect. 

A3.2.
No measurable effect. 

A3.2.1
No measurable effect means that the increase is so insignificant that it would be undetectable by ‘before and after’ monitoring.  

A3.2.2
Where the predicted impact is one of no measurable/significant effect (either with or without mitigation if offered) planning permission can be granted subject to the other provisions of the development plan.

A3.2.3
The analysis of the Habitat Directive provided elsewhere confirms that unless there is likely to be a significant coincidence of use no significant ‘in combination’ effect will occur and thus there will be no need to carry out an Appropriate Assessment where, alone, proposals will have no significant effect.
� If EN’s interpretation were found to be right it would effect development throughout the European Union (which is does not currently appear to do) and amending  legislation would be required.  





� Assessor’s note – these figures very recently been put to EN. EN has acknowledged that, if correct, that they might influence its approach to the safeguarding of the SPA (see copy e mail appendix 2) This is considered to be crucial concession that the Assessor is requested to follow up at the beginning  of the EiP sessions. 


� Franklands Drive appeal examination of EN witness by Inspector (PINS refs available) 


� Response by EN to Freedom of Information request from HBF – question 2


� Delivery Plan Frequently Asked Question 11


� Delivery Plan 5.12.4


� Delivery plan forecast dwelling increase para 1.3
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