RESPONSES TO THE EIP QUESTIONS           TBH/34/1
ON BEHALF OF

THE THAMES VALLEY NEW HOMES COALITION (TVNHC)

The TVNHC is a coalition comprising 29 housebuilders and interested parties all of whom operate in the Thames Valley.  The TVNHC was established in response to the moratorium placed on additional residential development with 5km of the Thames Basin Heaths Special Protection Area by English Nature, as a product of their interpretation of the 1994 Habitats Regulations and Circular 06/05.

These responses were prepared before consideration of the RPS peer review, which itself did not take into account the EDP report.  We therefore reserve the right to submit further comments on the RPS report.

1. How comprehensive is the evidence base for the Plan?

What is the current status of the populations of woodlark, nightjar and Dartford Warbler and how has this changed over the last 10 years. How reliable is the evidence that further recreational use of the SPA would have a detrimental impact on these populations? Is it appropriate to rely on studies done on the Dorset Heaths in developing an approach for the Thames Basin Heaths SPA?

Natural England (previously English Nature) has accepted that the evidence base for the Delivery Plan is sketchy.  Consequently TVNHC (jointly with HBF) has instructed EDP to carry out further research to expand the evidence base and to question the assumptions made by English Nature upon which the Delivery Plan is based.  The EDP Report is submitted for the panel’s consideration separately and EDP are participating in the technical sessions.  In particular the conclusion of the EDP Report is that it is not appropriate to transfer the studies carried out on the Dorset Heaths to Thames Basin Heaths, which represents the main justification for the Delivery Plan.  English Nature has always stated that they have acted on the best available data but if alternative contradictory information comes forward they will take that into account.  

2. Does the Plan correctly interpret the requirements of the Habitats Regulations and the  

    European Directives on which is it based? 

Is the Plan’s approach to assessing the likely significant impact correct or do the Regulations allow greater flexibility?

We believe that the Habitats Regulations and European Directives allow a good deal of flexibility of interpretation, which English Nature have demonstrated in certain circumstances, for instance in relation to the Bracknell Town Centre Mitigation Plan and now in relation to the mitigation proposals in relation to Dorset Heaths.  In particular there is considerable leeway in the interpretation of what constitutes a significant effect and indeed the interpretation of what constitutes an “in combination” test.  Does this mean cumulative effect of many smaller projects which might come forward over a long period, or is it intended to apply to major projects which might be under consideration at any one time that would have a parallel impact.  We would question whether the former interpretation is correct which is what the Delivery Plan is based on.  One of our Members Roger Hutton has taken legal advice on this point and is making separate submissions.  We understand that no other Countries have applied the same interpretation of the regulations. 

3. What impact is further housing development likely to have on the TBH SPA and how 

     robust is the evidence that such impact would be significant?

Will further housing give rise to additional recreational pressure on the SPA and more particularly on the bird populations it supports? Would additional housing actually lead to increased population levels living within 5 kilometres of the SPA? How robust is the Plan’s assessment of the projected increase in numbers of people living within the affected area? Does it take sufficient account of the trends in household size? Does the Plan take adequate account of the current condition of the SPA or the fact that there is no public access or very limited public access to almost one third of the SPA which is owned by the Ministry of Defence? Does the Plan take sufficient account of the different character of different parts of the SPA and the implications that this might have in respect of recreational impact.

We believe that the impact of further housing development on the ecological interests of the TPH SPA has been severely overstated by English Nature to date, which has now been borne out by the study undertaken by EDP.  The amount of additional population likely to be generated by development within the 5km zone is very limited as a proportion of overall existing population, the impact of which is statistically insignificant in our view.  The SPA currently attracts some 5 million visits per year and no evidence has been put forward to show that a small increase will have a significant effect.   The EDP study also suggests that there is no direct correlation between development and bird numbers, and that the proximity to footpaths does not affect bird populations so that potential disturbance from additional footpath use is overstated. The EDP study has demonstrated that there is great potential for enhancing bird populations in the TPH SPA by Habitat Management and Access Management, which we believe would have a much greater positive effect than any negative effect that might result from additional development.  The potential for habitat improvement is due to large areas of heathland being in woodland cover at present in areas inaccessible by development pressures.

4. Would all forms of residential development have a similar impact on the SPA or should the 

     type of development be a consideration?

Would flats give rise to greater recreational pressure than houses with gardens? What are the implications of other types of residential development such as residential homes for the elderly, boarding schools, hostels, houses in multiple occupation? Is the Plan’s approach to these appropriate?

There are certain categories of development that would be less likely to have a recreational impact on the SPA.  It has already been accepted that Nursing Homes and Sheltered Retirement developments are acceptable in this context as their residents are very unlikely to visit the SPA regularly.  Conventional flats developments are unlikely to be occupied by cats and dogs and therefore unlikely to have an impact on the SPA.  The experience of our Members is that cats and dogs are very rarely present in flats developments, owing to the unsuitability of communal garden areas and restricted access arrangements for pets.  Some Members do impose Covenant restrictions against the keeping of pets which can be enforced by other residents and indeed the Management Company.  We believe that flats could be accepted within the 5km zone with appropriate safeguards in relation to pets without the requirement for mitigation.

5. Has the requirement to apply an 'in-combination' test been correctly interpreted and 

    applied?

Would all housing have a significant adverse affect “in combination”? Is this the same or different to a cumulative effect?

We believe the interpretation of the “in combination” test has not been properly explained.  English Nature interprets it as a cumulative impact over time whereas we do not believe this was the intention of the regulations.  Rather we believe it is likely that the in combination test was intended to apply to large projects which may be proposed at the same time and would have a parallel impact if implemented simultaneously.  Other European countries do not appear to apply this interpretation.  

6. Should the Delivery Plan give more guidance on the balance between the potential 

    techniques that could mitigate the impact on the SPA?

At the moment the Delivery Plan is primarily directed at the provision of SANGs. Should it give more guidance on the role other mitigation techniques might play? Should it identify thresholds for assessing the likelihood of any particular project having a significant effect on features of interest within the SPA

English Nature has always accepted that mitigation can take the form of three     elements - Access Management, Habitat Management and alternative Green Space.  We believe they have unfairly concentrated on the third and most difficult of the three strands of mitigation (SANGS) at the exclusion of more obvious and ready made solutions through Access Management and Habitat Management.  The EDP report has demonstrated the great potential exists for habitat improvement in the Thames Basin Heaths SPA, which we believe should now be given a far greater priority.  We firmly believe that SANGS should be a measure of last resort, but only in areas where there is no potential for Habitat Management and/or Access Management achieving necessary mitigation.  No evidence exists of the likely success of SANGS so the whole Delivery Plan approach is a leap of faith whereas Habitat Management and Access Management are tried and trusted.

7. What evidence is there that provision of SANGs will effectively mitigate any adverse 

     impact on the integrity of SPA?

Is providing alternative space likely to reduce pressure on the SPA? What evidence is there that people will use the alternative space?

We do not believe that English Nature have any evidence to suggest that SANGS will actually divert pressure from the SPA, although that largely depends on the size and quality of the space provided.  Although SANGS may well have a positive role to play in mitigation as above we feel this should be a last resort.

8. Is it possible to deliver sufficient alternative open space (SANGS) of suitable quality in 

    appropriate and accessible locations at an acceptable cost and within the necessary time     

    frame?

The recent study on mitigation land suggests that sufficient alternative open space exists. However, is this readily available? It is located in places where it would meet the needs of future populations and be sufficiently attractive to divert people from using the SPA for recreation. Has adequate consideration been given to all potential alternative sites? What is the likely level of work that would be required to make the alternative sites suitable and how much would it cost? Can the land be provided within the necessary time frame?

The study recently carried out by land use Consultants identified large tracks of potentially available SANGS land, but on closer inspection the great majority of these areas of land are totally impractical for example areas such as Wentworth Golf Course.     No evidence has been produced to suggest that SANGS can be brought forward at an acceptable cost and within a reasonable timescale.  

Where there are obvious candidates such as Gorrick Wood in Wokingham District, we are now finding that even where land owners are ready and willing to provide improved access, local political pressures are being brought to bear to frustrate this process in order to frustrate development.  In this instance Planning Permission has been refused for a slightly increased car park to facilitate the use of Gorrick Wood for improved recreational access and it is significant that Crowthorne Parish Council has directly objected to this application on the grounds that it would provide mitigation for development in the locality.

The requirement of providing SANGS in order to release development plays into the hands of negative Local Authorities who generally have to approve such arrangements.  If a Delivery Plan was based on contributions alone into a fund to be spent on Habitat Management, Access Management and alternative Green Space in appropriate circumstances by an outside Agency, then the Local Authorities’ ability to frustrate development in this way would be taken away.

9. What mechanisms could be used to ensure such open space is provided? Should it be 

     provided before development takes place or within a specified time span of development 

     commencing? 

How will the alternative land be acquired, particularly where landowners are not willing to sell it? Who will be responsible for its improvement and subsequent maintenance? When should the land be made available and in what condition? Should it be in place before development takes place or when building works start on site or before the first residents move in or within a specified period of completion of the development?

Since the outset TVNHC have advocated the collection of contributions per dwelling on an interim basis, such monies to be spent on Habitat Management, Access Management and further research into the effects of development on the SPA and in extreme circumstances the provision of alternative green space.  This approach is now being adopted in the Dorset Heaths area with the support of NE and all the Local Authorities. 

In our view it is not necessary to ensure that the mitigation takes place alongside the development itself as it is appropriate to take a strategic view across the whole SPA area over a reasonable timescale.  For instance if an assessment is made of how much money would be collected during a 5 year period and target set for certain works to be carried out in the way of Habitat Management and/or Access Management, then it should be easily possible to ensure more than adequate mitigation works on a 5 year time horizon to counteract the limited effects of any development pressures felt during that period.  Given the findings of the EDP study it is most likely that the Habitat Management works would have a much greater impact on the improvement of bird numbers than any negative effect arising from development.

10. Is the Zonal approach set out in EN’s draft delivery plan appropriate?

a) Are the Zones set at the right distances?

b) Is the way the distances are measured appropriate?

c) What level of use is actually made of the SPA for recreational purposes by people 

   living in the zones?

d) What level of use is generated from outside the zones?

e) How far do the patterns of use vary in different parts of the area?

We are willing to accept that a zonal approach of some sort is necessary but further research needs to be carried out as to what the appropriate distance should be.  A common sense approach needs to be taken, allowing for actual travelling distance, intervening barriers etc. These could be based for instance on cat ranging distances, people walking distances etc.  Once people are travelling by car then distances become largely irrelevant.  Consideration could be given to smaller contributions being made over a much wider area towards SPA mitigation as it is a regional issue.  The short term contributions we are offering can fund such research through the full RSS and LDF process.

11. Is the basis on which the suggested 16 and 8 ha greenspace land mitigation standards for 

     development in the 2 km and 5 km zones have been calculated sufficiently robust?

Is it appropriate to use the NPFA standards? Are there other suitable methods for assessing the levels of alternative open space?

The same applies to the 16 and 8 hectare Green Space land mitigation standards.  We think these are particularly inappropriate because they are based on NPFA standards rather than any research of what demand is likely to arise from new development for SPA recreation.  More research is required.

12. Are the minimum sizes for SANGS and the proportion of total SANGS provision by area 

      appropriate?

Is the definition of minimum sizes and maximum distances in section 7 of the Delivery Plan appropriate? What is the basis for the definition? Is the recommended make up of total SANGS provision by area appropriate? Is it necessary to be as prescriptive as to the make up and size of the individual areas?

We believe that if SANGS are to be proposed then they do need to be of a reasonable size to ensure that they are attractive to potential recreational users.  However, this factor needs to be the subject of further research.

Careful analysis of the potential for Habitat Management in a given area of the SPA needs to be carried out before the decision is taken to opt for the SANGS approach.  In most cases we believe this will not be necessary.  In the event that there is a clear deficiency of potential for onsite mitigation or access management mitigation then a strategic approach to the provision of SANGS should be taken, including for instance compulsory purchase powers.

Alternatively the view could be taken that if there is likely to be a specific problem in a given area improvements in other parts of the SPA could ensure an overall compensation and indeed enhancement for the protected birds.  A calculation could be made of habitat improvement areas over the whole SPA to make up for deficiencies in one or two “hotspots”, to ensure bird populations are maintained overall.

13. What contribution can on site mitigation make to addressing the impact of additional 

      housing? How should this be addressed in the Delivery Plan?

Given that sizeable areas of the SPA do not currently support heathland vegetation what scope is there for improving the situation for ground nesting birds by on site management? What techniques could be considered? How should this be covered in the Plan? Could on-site mitigation be sufficient in its own right or in combination with accessibility management to offset the impact of further housing growth in the vicinity of the SPA and if so would this be a more appropriate approach?

As identified in the EDP report we believe that there is great potential for improving the habitats within the SPA so as to mitigate for any impact that might arise through development.  Most of the areas likely to be subjected to development pressures are already exposed to such pressures and therefore the marginal impact will be very limited.  On the other hand the areas in central parts of the SPA which currently do not support any suitable habitat for the protected birds are well away from development pressures and therefore can show 100% enhancement, far outweighing the limited impact felt by development on the already affected edges.

14. Could the impact be addressed by managing access to the SPA more effectively? 

Would controlling access be appropriate? How could it be best achieved? Are there effective means for controlling ownership of dogs and cats? What impact can be made by managing visitor access (e.g. closing or resiting of car parks, footpaths etc)? Should seasonal access restrictions be considered in certain areas? Are there other ways of controlling the impacts of cats and dogs?

We believe there is considerable potential for controlling access to the SPA’s both through education and channelling of visitors.  We believe serious consideration should be given to the temporary closure of car parks for instance during the breeding season.  Such measures would be accepted by the public if they are properly explained and information given about alternative facilities in the interim.  It would also be appropriate to consider banning dogs from SPA areas during the breeding season and indeed funding could be applied to enhance the warden service for the purpose of enforcement.  We have mentioned above the low incidence of dogs and cats in flats developments which is also controllable by Covenants, such developments might be seen as more appropriate in closer proximity to SPA boundaries compared to family housing.

15. Are there other techniques which should be considered either as an alternative or in 

      combination with SANGS, on-site mitigation and accessibility management?

Other initiatives could be explored by further research but should not stand in the way of development.  For instance specific breeding grounds for the protected birds could be established in central parts of the large SPA areas to ensure a good supply of birds that will then spread out across the SPA over a period.  Such areas would not be regularly accessible by the public even though they might be common land.  Therefore the impact on rights of way would be minimal.

16. What period should the Delivery Plan cover and what would be the most appropriate 

       process for its incorporation into planning policy?

The Delivery Plan is an informal document should it be subject to wider consultation in order to give it ownership and legitimacy?

The Delivery Plan should certainly be the subject of full and wide consultation with the benefit of much more extensive research before it becomes obligatory.  We as an organisation believe it is fundamentally flawed and should be replaced by a system of financial contribution in the short term, until a proper strategy has been worked out for the whole SPA area.  Such research should also consider the appropriate length of time any policies should be applicable for.  There should for instance be at least a 5 yearly review.      

--------------------------------------------------

In summary we believe that English Nature’s moratorium on new development within 5km of SPA boundaries is a disproportionate response to a relatively limited problem.  The EDP report has confirmed this view and we are now asking Natural England to modify its position so as to accept financial contributions from developers for mitigation measures on a strategic basis.  We would like NE and Government Agencies to cooperate in the establishment of a suitable body to collect and spend the mitigation funds according to an agreed 5 year rolling programme.  Spending should concentrate on Habitat Management and Access Management in the first instance and SANGS should only be considered once these options have been exhausted.   
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