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Submission by the Berkshire, Buckinghamshire and Oxfordshire Wildlife Trust in relation to the Thames Basin Heaths technical sessions of the Examination in Public of the draft Regional Spatial Strategy for the South East

The Berks, Bucks & Oxon Wildlife Trust is a conservation charity which seeks to promote nature conservation, and the appreciation of nature, across our three counties. We own a small part of the Thames Basin Heaths Special Protection Area (SPA) (see map provided by Hampshire and IOW Wildlife Trust in their submission), and we manage a further area in conjunction with Bracknell Forest District Council. As such we are directly involved in dealing with the day-to-day conflict of managing open access land for the benefit of ground nesting birds. We also have considerable experience in the difficulties of accommodating visitors onto land managed for nature conservation interests.

As so much evidence in relation to the Thames Basin Heaths is continuing to emerge we have kept our comments on the question raised relatively brief. We hope to have the opportunity to expand on the issues raised during the technical sessions in the light of the latest available evidence. Our submission therefore begins with a brief summary of our understanding of the issues relating to the Thames Basin Heaths and residential development, and is then followed by short notes on the specific questions that were raised.

Summary of BBOWT’s view of residential developments and the Thames Basin Heaths
We believe there is a sound evidence base that indicates that the proposed development within the vicinity of the Thames Basin Heaths is likely to result in a significant effect on the integrity of the SPA. We accept that there is no comprehensive study of the impacts of increased urbanisation around the Thames Basin Heaths, but we believe there is a considerable body of evidence which is applicable to the Thames Basin Heaths that demonstrates that increased urbanisation around heathlands has a significant effect on the ground nesting birds for which the Special Protection Area was designated.

Articles 6 (3) and 7 of the Habitats Directive
 requires an appropriate assessment (AA) to be carried out where a plan or project is “likely to have a significant effect” upon an SPA. Following clarification in the European Court of Justice on the status of AA and land use plans
 the Regional Spatial Strategy (RSS) is itself to be subject to an AA. Individual Local Development Frameworks will also be required to have an AA, as would any plan or project which increased the residential loading around the SPA.

For individual developments it may be possible to demonstrate that either they will have no likelihood of a significant effect on the SPA, or that a development will mitigate for that impact. That is, that where a developer can demonstrate that the requirements of the directive have been met, for example because the specific location of a development means there is no likelihood of a significant effect, or because, following an AA, there is sufficient scope for mitigation associated with the development to make an impact either unlikely, or insignificant. However, we would be concerned about some types of piece-meal approaches to mitigation, in particular where they relate to access management. This is because of the problem of access management in one area of the SPA potentially having a knock-on effect elsewhere on the SPA.
The directive requires that plans which would have an impact on the site “either individually or in combination with other plans” are subject to AA. Although a development on its own may have an effect which might not be considered “significant”, a single dwelling possibly, there can be no threshold below which a residential development would be allowable because of the combined scale of proposed residential development. In order for the RSS to propose development within the surrounds of the Thames Basin Heaths it must demonstrate that there is a suitable mechanism in place which ensures that cumulative impacts of development are unlikely to result in a significant effect on the heaths. 
We anticipate that the issue of what constitutes a significant effect will be raised. Hoskin, R., & Tyldesley, D.
 reviewed how the issue of significance has been addressed in decisions relating to Natura 2000 sites, although decisions to date have principally dealt with the issue of habitat loss. In particular the quoted case of the Gilwern to Hafodyrynys Pipeline addresses what could be considered a de minimus effect. An impact on 0.09% of the site "that could be restored in the short term" was considered de minimus, whereas an impact on 0.15% of the site "that could be restored only in the long term" was not. We consider the permanence of an increase in residential dwellings around the Thames Basin Heaths to be highly pertinent to any consideration of significance.

We believe that the Delivery Plan could provide a sufficient level of certainty that significant effects are unlikely to result. However, we have concerns about the all three strands of the Delivery Plan – habitat management, access management and the provision of Suitable Accessible Natural Green Space (SANGS). We have addressed below some of these concerns, but the evidence base should alter significantly throughout the duration of the examination in public, with the outcome of the peer review of the delivery plan, and, more pertinently, with the outcome of the Access Management Strategy (AMS) contract issued by English Nature.

1 How comprehensive is the evidence base for the Plan?

1.1 Existing recreational use of the heaths already has a detrimental impact on the populations of the three bird species, both directly and indirectly. 
,

1.2 At Wildmoor Heath, the BBOWT reserve within the SPA, we already have to put in place access management to limit the impact of visitors on the heath. This is through direct disturbance to the birds and through the impact of visitors on our ability to maintain the heathland for ground nesting birds.

1.3 To manage direct impact on the breeding birds BBOWT has found it necessary to allocate significant resource (amounting one-third of an officer’s time throughout the breeding season) to reducing the direct impact of dogs on the breeding birds. Anecdotally this work, which has involved directly approaching dog owners and asking them to keep their dogs on a lead in areas where this is legally appropriate (see comments below), has reduced the numbers of dogs being allowed to run free in bird breeding areas, although some owners still refuse to control their dogs. There is also an indication that this only has an impact during the times when the officer is present on site, and indeed some dog walkers are known to deliberately avoid exercising their dogs during periods when the officer is on site. There has not been sufficient monitoring to enable us to ascertain whether or not the intervention has had a significant impact on bird breeding success. Equally, we cannot be sure that those who chose not to walk their dogs on the nature reserve as a result of the officer’s presence are not choosing to walk their dogs elsewhere on the SPA.

1.4 Indirect impacts occur through interference with the ability to manage the heaths appropriately to maintain the habitat for breeding birds. Grazing is integral to the maintenance of the heath. Interference with grazing takes many forms, from feeding ponies (making them less likely to graze), cutting fences to remove restrictions to dog walking, through to deliberate setting of fires on the heath. BBOWT has had to evacuate grazing animals from the heaths as a result of deliberately set fires.

1.5 With regard to the applicability of the data generated in Dorset to the Thames Basin Heaths, in the absence of specific data relating to the Thames Basin Heaths we believe that the Dorset data has to be considered as the “best available data”. In fact, the many similarities between the situations in Dorset and the Thames Basin Heaths are, in our view, striking.

2 Does the Plan correctly interpret the requirements of the Habitats Regulations and the European Directives on which is it based?

2.1 We believe that the plan does correctly interpret the requirements of the European Directives. The Waddenzee judgement
 makes clear that the application of the precautionary principle in respect of Natura 2000 sites should be analogous with that required in considering human health issues. It makes specific reference to the requirement that there must be evidence of an effect, but “without precluding scientific uncertainty” and on the basis of “the most reliable scientific evidence available”
. For the reasons referred to above we believe this to be the case in the delivery plan’s approach to interpreting the requirements of the directives.
2.2 Therefore we believe the delivery plan correctly applies the precautionary principle to the available data. We are concerned at the reference in the sub-questions to the allowance of greater flexibility in assessing a likely significant effect. However, we are not at this stage aware of what is being referred to in the question, making it difficult to make any specific comment.
3 What impact is further housing development likely to have on the TBH SPA and how robust is the evidence that such impact would be significant?

3.1 There is existing recreational pressure on the SPA (see our comment above in response to question 1), and both direct and indirect pressure on the birds supported by the SPA. We are unaware of any available data linking population levels to the level of recreational activity on the heaths other than those commissioned by English Nature to inform the delivery plan.

3.2 We find the question regarding whether or not there is to be an increase in population living with 5 kilometres of the SPA irrelevant. Given the requirement to “plan, monitor and manage”, and the inevitable variation between planned and complete developments, the delivery plan has to be flexible to accommodate variations in completions. Every additional house in the area has the potential to increase the number of visits to the SPA, increasing both pressure and disturbance. The Delivery Plan does not assess the projected increase in numbers; it provides a formula for ensuring that additional residential development in the area does not damage the integrity of the SPA.
3.3 We do believe the issue of the current condition of the SPA needs to be examined during the technical sessions, principally because there is a level of confusion evident in the questions provided over the difference between “Favourable Conservation Status” and “Favourable Condition”. 

3.4 Favourable Conservation Status (FCS) is a term used in the Habitats Directive, and relates to the fact that Natura 2000 sites are designated to return species / habitats in decline back to FCS. Favourable Condition is a term used by English Nature to assess the robustness of the natural habitats on a SSSI. Generally no attempt to look at specific species is made in assessing the condition of SSSIs, making it an inappropriate measure to use when considering the need to achieve FCS.
3.5 The Plan considers how to mitigate the effects of residential development across the SPA as a whole, which is what the Regulations require.  The inaccessible areas are too small to make an alternative approach to delivering development practical – however, if applicants wish to demonstrate that their developments would not have a likely significant effect, rather than complying with the Delivery Plan, the document accommodates this. 

3.6 The SPA was designated as a whole, as this is the extent of the area necessary to attain FCS for the Annex 1 birds – the fact that some areas of it have no public access should not be interpreted as allowing increased public access in other areas.

3.7 The EU regulations require that the habitat be managed and then maintained in favourable condition in order to assist the Annex 1 bird populations to FCS.  In spite of any differences in character across parts of the SPA, the fact that more visitors equates to more disturbance is clear.  It is not possible to set an exact limit at which disturbance threatens FCS but it is clear that the bird populations are not currently at FCS – reducing disturbance would facilitate this.  It is therefore inappropriate to suggest that parts of the SPA could sustain additional pressures – the aim must be to reduce visitor pressure and associated disturbance across the SPA as a whole. 

4  Would all forms of residential development have a similar impact on the SPA or should the type of development be a consideration?

4.1 The Trust is not aware of any research which would indicate whether all forms of residential development would have a significant effect on the SPA.  In the absence of specific evidence, the need to take a precautionary approach to the potential impacts of development is paramount. It should be remembered that is not residential development per se that impacts on the SPA, but the increased recreational pressure resulting from the new residents’ use of the SPA. In light of this, there may be some types of residential development which are unlikely to impact the SPA.  In these cases, there will be a need to carry out an Appropriate Assessment or demonstrate no likely significant effect on the SPA.  The Delivery Plan’s approach to these issues is logical and seems appropriate.
5 Has the requirement to apply an 'in-combination' test been correctly interpreted and applied?

5.1 All housing has the potential to have a significant adverse effect “in-combination”.  The in-combination effects should be considered across the whole SPA, not just the individual SSSI, and should examine outstanding consents as well as any ongoing proposals which are permissive or subject to licensing.

6 Should the Delivery Plan give more guidance on the balance between the potential techniques that could mitigate the impact on the SPA?

6.1 The information required to give more guidance on the role of other mitigation techniques is not yet available.  Once Natural England’s Access Management Plan is available, the Delivery Plan should make reference to it.  The Access Management Plan is critical, as it will ensure that appropriate measures are implemented across the SPA, making certain that visitor pressures are not just shifted from one area of the site to another.  Access management measures proposed or implemented in isolation of this plan cannot be said to provide mitigation, although they may reduce pressure on a particular SSSI.

6.2 The Trust does not feel that thresholds are an appropriate way to assess the likelihood of a project having a significant effect on the SPA.  We are not aware of any scientific research which could underpin this approach, and it seems likely that it would not adequately take account of potential in-combination effects.
7 What evidence is there that provision of SANGs will effectively mitigate any adverse impact on the integrity of SPA?

7.1 The Trust is aware of anecdotal evidence which shows that people will use new areas of open spaces.  The Delivery Plan proposals for SANGs have been designed to take account of SPA users’ preferences.  In this way, the SANGs provided to this standard should be an attractive alternative to the SPA.  However, it is not the provision of SANGs which will effectively mitigate adverse impact on the SPA – it is the residents’ use of SANGs instead of the SPA which will mitigate the impact.  
7.2 We believe that the provision of alternative recreational areas has the potential to lessen the increase in pressure on the SPA. However, for the provision of such spaces to prevent a significant effect they will have to be combined with the management of access to the SPA. 
8 Is it possible to deliver sufficient alternative open space (SANGS) of suitable quality in appropriate and accessible locations at an acceptable cost and within the necessary time frame? 

8.1 The Trust believes that it is possible to deliver SANGS of suitable quality in appropriate and accessible locations within the necessary time frame.  During the last six months we have been approached by a number of developers to talk about the possible management of sites they wished to put forward as potential SANGS, indicating that there a certainly some sites which can be brought forward very quickly, and where developers believe they can do so within their financial framework. The LUC report
 identified many sites, but it stopped short of examining all potential sites, concentrating only on “quick wins”, principally sites in local government, or public ownership. 
8.2 We are concerned about a number of the sites identified within the LUC report. For example, existing Wildlife Trust nature reserves have been identified in some cases, despite the fact that the owners would not wish to have access to dogs off the lead. In addition, there are sites identified in the report which are known to support breeding populations of birds listed in Annex I of the Birds Directive. Given the duty within the directive to avoid “avoid pollution or deterioration of habitats”
 beyond areas designated as SPAs, and the evidence of disturbance impacts on these species, such sites should not be deemed appropriate for considerations as SANGS.

8.3 However, the Trust believes that adequate consideration has not yet been given to all potential alternative sites – there are numerous opportunities in addition to the sites considered by the LUC report. Some of the land is readily available, and the Trust considers that other potential SANGS could be brought on line in time to deliver future housing.  
8.4 Whether or not the land can be provided within the time frame would depend on the mechanisms put in place to secure such land. For example, if land has to be secured and made available before permissions can be given, or acted upon, then the requirements of the directives would be met.
9 What mechanisms could be used to ensure such open space is provided?  Should it be provided before development takes place or within a specified time span of development commencing? 

9.1 The requirement of the directive is that a likely significant effect on the SPA should be avoided.  In order to ensure that there is no likely significant effect on the SPA, the open space MUST be provided before the first residents move in.  By the time residents move in, the open space must be available and promoted, as an attractive (i.e. NOT recently landscaped) alternative to the SPA. 

9.2 Planning obligations could be a suitable mechanism in many cases, but this may be more applicable to larger developments, i.e. those most able to operate outside the delivery plan in the first place. For smaller developments, where it may not be possible for the developer to provide an actual piece of land which meets SANGS standards (cf Hampshire and IOW Wildlife Trust’s submission), there needs to be a pooling mechanism. Any such mechanism would need careful consideration, under the existing planning regime, to ensure that it met the requirements of the circulars relating to planning obligations and conditions.
10 Is the Zonal approach set out in EN’s draft delivery plan appropriate?  

a)   
Are the Zones set at the right distances?

b)   
Is the way the distances are measured appropriate?

c) 
What level of use is actually made of the SPA for recreational purposes by people living in the zones?

d)

What level of use is generated from outside the zones?

e)  
How far do the patterns of use vary in different parts of the area?

10.1 We have not commented here on questions 10 or 11 as we expect these areas to be given considerable attention in the “Peer Review” of the Delivery Plan. We will review our approach to these issues after we have had time to study the review in detail.

11 Is the basis on which the suggested 16 and 8 ha greenspace land mitigation standards for development in the 2 km and 5 km zones have been calculated sufficiently robust? 
11.1 See above.
12 Are the minimum sizes for SANGS and the proportion of total SANGS provision by area appropriate?

12.1 The Hampshire and IoW Wildlife Trust are submitting detailed comments on the issue of the prescriptive nature of individual areas. We share many of the same views, but would add that if an approach to the provision of SANGS were adopted which took a view of a broad suite of sites providing the necessary mix of requirements for SANGS, the mechanism(s) put in place to deliver SANGS would need to be robust to provide such a suite and would need to guarantee that the suite of SANGS was sufficient to prevent any significant effect before development could take place.
13 What contribution can on site mitigation make to addressing the impact of additional housing?  How should this be addressed in the Delivery Plan?
13.1 Management of the SPA to achieve favourable condition of the habitat is a legal responsibility of owners and occupiers of SSSIs.  Natural England is currently engaged in working with landowners to achieve favourable condition of sites by 2010.  Whilst increased visitor pressure is likely to make favourable condition more difficult to achieve, work to achieve favourable condition will continue, independent of development proposals.  On-site mitigation, with or without accessibility management, cannot be said to offset the impact of future housing growth in the vicinity of the SPA.  Even with ideal habitat and access management, visitors to the SPA will still cause disturbance, this gives rise to a need to avoid disturbance impacts, i.e. provision of suitable accessible natural greenspaces. 
13.2 There is the added complication that although the SPA designation of sites is clear-cut, in that the species for which the area is designated are limited, and set out in the designation schedule, this is not true of the SSSI designations for the sites, nor for those areas which are also SACs. That is, an area may be designated as SPA for the birds, but the SSSI designation may refer to habitat features. In essence, on-site management cannot be purely focussed on the birds for which the SPA is designated, as other designations need to be taken into account.

13.3 In many cases the non-heathland vegetation referred to in the question may provide other important habitat features, and specifically the night-jars are reliant on a mix of heathland and non-heathland vegetations.

14 Could the impact be addressed by managing access to the SPA more effectively?  Would controlling access be appropriate?  How could it be best achieved?  Are there effective means for controlling ownership of dogs and cats?

14.1 Managing visitor access is the key to minimising the disturbance on site.  English Nature’s Visitor Survey clearly suggested that closing car parks would decrease visitor numbers. The Trust believes that closing and restricting car parks, especially during the breeding bird season is one of the most effective ways of managing access to the SPA.  Seasonal access restrictions should be implemented across the SPA to ensure that the disturbance is minimised rather than re-directed. 

14.2 However, there are difficulties relating to access restrictions. They conflict with other priorities and legislation. For example, whilst we can advise visitors that it is a legal requirement for them to put their dog on a lead on open access land during the breeding season, no such requirement is possible on public footpaths, which often run through open access land.

14.3 Our own experience shows that access restrictions, in isolation, can be of limited use unless there is a provision for wardening and information dissemination.

14.4 The Trust does not believe that pet restrictions can or would be enforced.  As such, we consider them to be ineffective as an avoidance measure.  

15 Are there other techniques which should be considered either as an alternative or in combination with SANGS, on-site mitigation and accessibility management?

15.1 English Nature and GOSE have encouraged interested parties to advise them of other techniques which could constitute appropriate mitigation.  To our knowledge, there have been no substantive suitable alternatives proposed.  The Trust would welcome alternative suggestions which could be used as an alternative to, or in combination with the Delivery Plan.

16 What period should the Delivery Plan cover and what would be the most appropriate process for its incorporation into planning policy?
16.1 The Regional Policy Director for the South East Wildlife Trusts has covered the issue of incorporating the Delivery Plan into planning policy throughout his submission for the technical sessions on the Thames Basin Heaths. We anticipate again that this issue is one which will be considered in some detail in the “Peer Review” of the Delivery Plan.
� Directive 92/43/EEC, on the conservation of natural habitats and of wild fauna and flora.
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� How the scale of effects on internationally designated nature conservation sites in Britain has been considered in decision making: A review of authoritative decisions. English Nature Research Reports, No 704, 2006


� A literature review of urban effects on lowland heaths and their wildlife English Nature Research Report: 623


� The impact of human disturbance on the breeding success of nightjar Caprimulgus europaeus on heathlands in south Dorset, England English Nature Research Report:483


� European Court of Justice Judgement C-127/02, paragraph 59.
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� Council Directive 79/409/EEC on the conservation of wild birds, Article 4(4)
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