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Introduction

1.
The above thirteen authorities have submitted a joint objection relating to the issue of the Thames Basin Heaths Special Protection Area (SPA) as it affects the South East Plan.  
2.
The objection relates to the following Policies and parts of the draft South East Plan: 

a) Policy LF11: London Fringe Sub-region: Thames Basin Heaths Special Protection Area;

b) Policy WCBV3 (para 3 only): Western Corridor Blackwater Valley Sub-region: Scale and Distribution of Housing Development;

c) Policy WCBV9: Western Corridor Blackwater Valley Sub-region: Thames Basin Heaths Special Protection Area;

d) The Sustainability Appraisal Report.

3.
The key objection is that those policies and parts of the draft Plan relating to the Thames Basin Heaths SPA (TBH SPA) and its impact on the housing strategy and allocations set out in the draft Plan have not been proven to be sound and the housing requirements have not been shown to be deliverable for the following reasons:

a)
The LUC Report’s key findings cannot be relied upon without further detailed analysis of the sites at local level.  Early studies indicate that the likely number and area of Suitable Accessible Natural Green Spaces (SANGS) will be substantially below those indicated in the report and probably insufficient to deliver in qualitative and quantitative terms NE’s overall requirements.  
b) It has not been demonstrated that the Delivery Plan is a practical solution in soundness or policy terms; nor has the scientific evidence supporting the Delivery Plan been properly demonstrated to be adequate to justify the Plan’s requirements. 

c)
No Appropriate Assessment has been undertaken to support the policies in the draft Plan.  

d)
The policies relating to the SPA are neither clear nor consistent, and do not address the constraint of the SPA for all affected districts.

e)
Not all local planning authorities are committed to preparing an SPD to deliver their housing provision through ensuring mitigation against the impact on the SPA.
e)
The Sustainability Appraisal Report does not properly address the SPA issue.  

f)
By not fully addressing the SPA issue, the Plan has failed to reflect government planning policy in respect of contributing to sustainable development.  It is therefore inconsistent with national planning policy.  
g)
As the Appropriate Assessment has not been the subject of public consultation, the draft South East Plan fails the soundness test relating to community involvement (Test 20).  

4.
The thirteen authorities are of the view that:

a) The necessary Appropriate Assessment work and consultation should have been undertaken before the draft Plan was submitted.  Alternative strategies should have been explored which paid attention to the identification of the resources and the availability and deliverability of land necessary to provide the alternative open space needed to mitigate against the impact of strategic housing allocations on the SPA.

b) The Government Office and SEERA, as the competent national and regional authorities, should take the lead in facilitating the delivery of mitigation land by providing appropriate guidelines to secure a comprehensive, integrated and consistent approach to the delivery of mitigation land, including the provision of appropriate pump-priming funding to obtain and improve mitigation land.  These should be developed by the affected authorities in consultation with Natural England.
c) The SPA issue should be dealt with in a cross-cutting policy.
5.
The 13 authorities are anxious to see both the housing allocations met and the SPA protected and seek to find a sustainable solution to the impasse that has come about as a result of the ECJ judgement in October 2005.  The authorities emphasise that their joint objection has not been submitted with the intention of using the SPA as a mechanism for securing a reduced housing allocation.
Summary of conclusions

6.
The comments on the individual questions in this Paper are made at officer level.  They are also made without the benefit of having considered the Peer Review published very recently. The 13 authorities conclusions in respect of the 16 questions set for the 1st Technical meeting can be summarised as follows:

Q1)
There is no clear evidence that the Dorset research can be applied to the Thames Basin Heaths SPA.  The evidence base is not comprehensive and does not take account of local characteristics and external factors.

Q2)
Whilst the Delivery Plan satisfactorily interprets the Habitat Regulations, there is concern about the interpretation of the details.  A clear interpretation of fundamental points, reinforced by case law, would be likely to give greater flexibility.  The Delivery Plan and its application should always consider that its fundamental purpose is to protect habitat and not bird populations.  
Q3)
The Delivery Plan does not take into consideration different potential patterns of use, national trends or existing controls.  Furthermore it treats the TBH SPA as a single unit with similar characteristics whereas, in reality its constituent parts display varied ecological characteristics which may be sensitive for different reasons at different times.  For these reasons there are fundamental questions as to whether the evidence base on  implementing the Delivery Plan is robust.

Q4)
There are inconsistencies of approach which lead to a lack of clarity in the Delivery Plan  Moreover, the Delivery Plan does not recognise that different forms of residential development are likely to have different impacts.  

Q5)
There are no clear definitions of “cumulative effect” and “in combination”.  Natural England has indicated that the “in combination” test should take into account past, present and future development but gives no indication as to the “point zero” for the calculations for “past” development nor why that date has been chosen.

Q6)
The Delivery Plan has not been the subject of formal public consultation and is unclear as to what its conservation objectives are.  Furthermore it mainly focusses on SANGS (Sites for Alternative Natural Green Space) as the means of mitigation without giving thorough consideration to the potential contribution of on-site access and habitat management which may be simpler, cheaper and more easily achieved.  The Delivery Plan is also unclear as to the potential impact of non-residential development. 
Q7)
There is little real evidence that people will use the alternative/mitigation land.  It is too early to say how effective SANGS will be.  However, the potential value of SANGS should not be dismissed due to the use of the precautionary principle.
Q8) 
The LUC Report’s key finding that there appears to be adequate land available to support proposed housing in the SE Plan, whilst addressing Natural England’s requirements for alternative natural greenspace, should not be relied upon without further detailed analysis of the sites at a local level. Early studies indicate that the likely number and area of SANGS would be very substantially below those indicated in the LUC Report and probably insufficient to meet NE’s overall requirements.
Q9) 
One of the most efficient and speedy ways to ensure SANGS delivery is through Local Authority (LA) ownership, management and maintenance.  However, a note of caution needs to be sounded on the use of privately owned land as a SANG due to concerns over ensuring their use as a SANG and proper maintenance in-perpetuity.  Pump-priming, especially by central government is likely to be required.  
Q10) 
The scant nature of the evidence on which the zonal approach for the Thames Basin Heaths is based and the way that this has been developed and applied highlight some of the difficulties of understanding and using this relatively crude tool.  The simplistic linear zonal approach does not take any account of local circumstances, such as accessibility, travel routes, barriers and the existence of alternative recreational land that may be closer and more attractive to local residents.  
Q11) 
The 16ha and 8ha standards appear to be based upon an interpretation of the precautionary approach as much as or possibly more than upon scientific data. There are serious doubts as to how the examples at Queen Elizabeth Barracks, Fleet and at Lorraine Road, Camberley provide a justification for the standards.  No evidence has been provided that there is double the impact from one zone to another within the TBHSPA. The zones should be identified by the significance of each individual area. The TBHSPA is not  the same quality throughout.
Q12)
This question is not addressed by the local authorities.  
Q13) 
On site mitigation and accessibility management have a significant role to play in providing mitigation.  However, it remains to be examined whether the mitigation benefits from on-site and access management may be so great such that SANGS are not required.  The implications of this strategy for the use of the SSSI as a SAC needs to be fully considered.  
Q14) 
Access management can provide the opportunity to mitigate harm caused as a result of recreational pressure on the SPA.  Seasonal access restrictions be considered in certain areas.
Q15) 
The Delivery Plan is solely based around the recreational effects arising from new housing development. It does not cover all of the proposed impacts of new housing development, such as hydrological changes, pollution, noise and air pollution.  Pet restrictions through the use of conditions preventing the ownership of pets is largely unacceptable as it is unreasonable and unenforceable although there is divided opinion as to its applicability for certain types of flatted development. 
Q16) 
The Delivery Plan needs to cover the whole lifetime of the South East Plan up to 2026 to demonstrate that the housing requirements of each authority can be implemented without a significant harm of the SPA.
1.
Question 1 : How comprehensive is the evidence base  for the Plan?
· What is the current status of the populations of woodlark, nightjar and Dartford warbler and how has this changed over the last 10 years?

· How reliable is the evidence that further recreational use of the SPA would have a detrimental effect on these populations?

· Is it appropriate to rely on studies done on the Dorset Heaths in developing an approach for the Thames Basin Heaths SPA?

1.1 There is very limited evidence about the populations (either historical or current) of woodlark, nightjar and Dartford warbler in the Thames Basin Heaths SPA.  Whilst the research undertaken in Dorset may be transferable, no evidence has been provided that the context, characteristics and circumstances of the TBH SPA are similar.

1.2
Similarly, the local authorities are not aware of any evidence from studies that further recreational use of the TBH SPA would have a detrimental effect on bird populations.

1.3
Natural England accepts there are many external factors affecting the bird numbers including extreme adverse weather conditions.

1.4
Currently there are no SANGS up and running along with the development it mitigates to show that they will actually work.

1.5
It is understood that the populations of the Woodlark, Nightjar and Dartford Warbler may be increasing despite the human population of the overall Thames Basin area.  

Conclusion

1.6
There is no clear evidence that the Dorset research can be applied to the Thames Basin Heaths SPA.  The evidence base is not comprehensive and does not take account of local characteristics and external factors.
2.
Question 2:  Does the Plan correctly interpret the requirements of the Habitats Regulations and the European Directives on which it is based?  

Is the Plan’s approach to assessing the likely significant impact correct or do the Regulations allow greater flexibility?

General

2.1
The impact of the Habitats Directive on the application of UK development consent procedures that involve a European site is a significant one which has not always been fully appreciated.  The requirements are quite onerous.  In particular the requirement is to ensure no adverse effect on the integrity of the European site.  In the case of the Thames Basin Heaths SPA this is particularly difficult because “the site” is spread across 3 counties and 9 districts/boroughs and is comprised of 13 fragments of heathland.  Within the 5 kilometre zone around the site is an area populated by approximately 700,000 people.  The fragmented nature of the site means that relative to site coverage it has a large boundary area and is easily accessible and vulnerable as large numbers of developments could occur around the edges of each fragment, can in combination and cumulatively over time, result in harm to the European site.   

How does the Delivery Plan interpret the Habitat Regulations?

2.2
The Delivery Plan (DP) May 2006 sets out in Section 1.5 what it considers to be the legislative background to this matter.  In general there is no dispute with the overall interpretation of the Habitat Regulations by the Delivery Plan.  There is, however, concern about how the DP applies and interprets matters which are not within the wording of the Regulations.  The Delivery Plan should include the following:

a)   Definition of Plan or Project (DP para 1.5.2) 

Any new residential development resulting in one or more dwellings is a “plan or project” to which the Habitat Regulations apply.  This approach is supported by a weight of case law in the UK and Europe, for example: R v Environment Agency, House of Lords in R v North Yorkshire CC ex parte Brown, European Advocate General’s Opinion in case C 256/98 Commission v France and Waddenzee European Court of Justice (ECJ) case C-127/02.

b)
One or more dwellings threshold (DP para 1.5.2) 

Waddenzee ECJ case C-127/02 reaffirmed that the condition for requiring an appropriate assessment was that the plan or project had to be likely to have a significant effect on a European site.  This does not presume that a plan or project has such an effect, but merely that the possibility arises – the “precautionary principle”. 

c)
Alone or in combination (DP para 1.5.4) 

Waddenzee ECJ case C-127/02 paragraph 53 held that the appropriate assessment of a plan or project must take into account the cumulative effects which result from the combination with other plans or projects  in view of the site’s conservation objectives.

e)
Significant effect (DP para 1.5.4) 

The precautionary principle applies and therefore the requirement is to consider whether the possibility of such effect arises - it does not need to be proven (Waddenzee ECJ case C-127/02).  However, the question of what is significant must be addressed in respect of the conservation objectives of the site.  Thus where a plan or project has an effect on a site but is not likely to undermine its conservation objectives, it cannot be considered likely to have a significant effect on the site concerned.  

f)
The Delivery Plan does not explicitly set out the conservation objectives for the SPA even though it is to this matter, and no other, that the DP should be addressing itself.  The conservation objectives are understood to be as follows:

Subject to natural change, to maintain at, or restore to, favourable conservation status, the natural habitats and/or the populations of nightjar, woodlark and Dartford warbler, for which the site has been selected. The conservation status of a species is defined as favourable when the population, range and natural habitats of the species are stable or increasing.

2.3
Whilst the DP approach to assessing the likely significant effect is procedurally correct, its interpretation of the issue of significant effect is disputed.  The question of whether greater flexibility is possible goes to the heart of the interpretation of what constitutes “significant effect”.  

2.4
The context for the DP should be the conservation objectives for the site as clearly stated in the Habitats Directive and reinforced by case law.  The substantive case of developers and local authorities is that it is unclear how the DP as a whole, and SANGS in particular, contribute toward the conservation objectives or how new housing adversely affects these.  That being the case, it is believed that there is room for greater flexibility.

Conclusion

2.5
Whilst the Delivery Plan satisfactorily interprets the Habitat Regulations, there is concern about the interpretation of the details.  A clear interpretation of fundamental points, reinforced by case law, would be likely to give greater flexibility.  The Delivery Plan and its application should always consider that its fundamental purpose is to protect habitat and not bird populations.  

3.
Question 3: What impact is further housing development likely to have on the TBA SPA and how robust is the evidence that such impact would be significant?

· Will further housing give rise to additional recreational pressure on the SPA and more particularly on the bird populations it supports?  

· Would additional housing actually lead to increased population levels living within 5 kilometres of the SPA?  

· How robust is the Plan’s assessment of the projected increase in numbers of people living within the affected area?  

· Does it take sufficient account of the trends in household size?  

· Does the Plan take adequate account of the current condition of the SPA or the fact that there is no public access or very limited public access to almost one third of the SPA which is owned by the Ministry of Defence?  

· Does the Plan take sufficient account of the different character of different parts of the SPA and the implications that this might have in respect of recreational impact?
3.1
The main issues to be considered are: the extent of additional recreational use of the SPA attributed to new development within the 5km zone; national and regional trends in household size; restrictions on MOD land; and land characteristics and value.

Extent of additional recreational use of the SPA attributed to new development.

3.2
There are a number of proposed major development sites planned for the South East on sites such as redundant MOD land and buildings. These are to come forward through comprehensive masterplans that look at all the issues of sustainability not just the ecological issues in isolation. They will include green linkages and walk ways, which will provide an alternative to recreational use of the SPA and dog walking. They will also provide sustainable urban drainage, these measures will reduce the impact on the SPA. The Delivery Plan does not take into account the difference between relatively small infill sites, which may not have the opportunity for suitable recreational facilities without getting into the car, and major developments with planned green spaces.

3.3
Whilst major development can potentially have a greater impact on the SPA, mitigation can also take other forms.  Also, whilst people do visit the SPA because there is no alternative within walking distance from their home, it is questionable whether this can this only be quantified as proposed in the Delivery Plan. Within major schemes there is the ability to build in mitigation such as green walks.  Such schemes may encourage visitors to take the alternative during the week and only visit the SPA at weekends rather than visiting the SPA at all times. 

3.4
The impact of new development on the SPA cannot be generalised.  Major schemes on large areas of land must be considered from a different viewpoint than schemes to be provided within existing environments that do not have the potential for on-site alternatives.

National and regional trends in household size.

3.5 The Delivery Plan assumes that the increase in housing numbers will dramatically increase the population.  This is not the case. There is both a national and regional trend of people requiring larger living space such as couples and single people living in three and four bedroom houses.  The 2001 census indicates that both national and local occupancy rates are 2.4 persons per household.  The Delivery Plan is a longer term document which, potentially, could set standards for the next 20 years.  The Plan includes no prediction of future household sizes, but simply uses average household size at a present fixed point in time. The breakdown of the family unit/increase in the divorce rate and the increase in single person households are the most significant factors which have contributed to this trend. 

3.6 The Delivery Plan should also take into consideration the demand for homes from people occupying houses in multiple occupancy in certain areas.  The increase in affordable housing within new developments may allow a substantial number of those in multiple occupancy in some authorities to be able to own or rent their own home.  Whatever the case in each authority, this is unlikely to lead to a substantial increase in population.

3.7 Finally, the reduced potential for pet ownership by the occupiers of flats should be recognised. Some boroughs/districts have a higher percentage of flatted developments.  In Rushmoor, for example, 31% of the 2004-5 housing completions and 29% of the 2005-6 completions were flats.

Restrictions on MOD land

3.8
The  MOD controls significant areas of the SPA (for example, in Rushmoor it controls 50% of the SPA area) and has special measures to enforce bylaws. In some areas access is controlled and in others access to the public is not available. Therefore there are already measures in place to protect the character of the area and restrict certain areas.

Land characteristics and values.

3.9
The characteristics in terms of ecological value varies from one area of the TBH to another.  Different areas may become sensitive for different reasons at different times, therefore the management of the SPA is the vital role to assist in the preservation of its quality.

3.10 The Delivery Plan does not recognise that the TBH SPA is an amalgam of different parts.  It is fundamentally wrong to treat it as a single unit with similar characteristics.  Its constituent parts display varied ecological characteristics which may be sensitive for different reasons at different times.  The Delivery Plan should recognise this.  

Conclusion

3.11
The Delivery Plan does not take into consideration different potential patterns of use, national trends or existing controls.  Furthermore it treats the TBH SPA as a single unit with similar characteristics whereas, in reality its constituent parts display varied ecological characteristics which may be sensitive for different reasons at different times.  For these reasons there are fundamental questions as to whether the evidence base on which the Deliver Plan is robust.
4.
Question 4: Would all forms of residential development have a similar impact on the SPA or should the type of development be a consideration?

· Would flats give rise to greater recreational pressure than houses with  gardens?

· What are the implications of other types of residential development such as residential homes for the elderly, boarding schools, hostels, houses in multiple occupation?  

· Is the Plan’s approach to these appropriate? 

General

4.1
There are some overlaps between this question and question 3.  There are inconsistencies in the approach taken by Natural England within the draft Delivery Plan and Template Supplementary Planning Document in the way that the ‘net increase in residential dwellings’ is referred to.  In the Delivery Plan itself there is no distinction between dwellings of different sizes, types and occupancies. However, within the template SPD, reference is made to a “potential distinction” between dwellings with different occupancy rates and an alternative to ‘cost per dwelling’ is ‘cost per bed space’ is suggested (page 37).

4.2
This inconsistency has led to different approaches being taken by some of the thirteen authorities in their “mini-mitigation plans”/“avoidance strategies”.  For instance, Woking and Guildford have calculated an SPA contribution relating to size of dwelling (number of bed spaces).  Waverley has based the calculation on a per bedroom basis whilst Bracknell Forest has used a strategic approach and calculated average contributions per dwelling, regardless of dwelling size. 
4.3 Furthermore, Natural England’s ‘Frequently Asked Questions on the Thames Basin Heaths Delivery Plan’ (28/09/05) (see Appendix 4A), identifies the types of development not covered by the Delivery Plan, and not considered to have a significant effect with regard to recreational impacts on the SPA. These include householder extensions. The exclusion of extensions conflicts with the proposed approach of implementing a ‘cost per bed space’ contribution. With this approach, extending a house from two-bedrooms to five-bedrooms would lead to an increase in bed spaces, but would not require a contribution. 

4.4 These conflicts and inconsistencies lead to a lack of clarity in the Delivery Plan. The current approach taken by Natural England is to consider the ‘net increase in residential dwellings’ irrespective of size or type of dwelling.  However, it is considered that different types of residential development do have different impacts on the SPA and this should be taken into account.  The key consideration is to investigate to what degree different types of housing have a different impact on the SPA.  This is examined below.  

Would flats give rise to greater recreational pressure than houses with gardens?   

4.5
As 5.7 above identifies flats do have fewer numbers of people living in them on average than houses, and they are less likely to be occupied by people owning pets, and in particular dogs.  There is some evidence which supports this from visitor research.  

4.6
Nationally, just over a fifth (22%) of households in Britain own at least one dog (UK Pets, 2005). Some visitor research carried out at the SPA within Bracknell Forest, and published in the Appropriate Assessment for the redevelopment of Bracknell town centre, found that of the 56 dog walkers questioned, only 1 owned a dog and lived in a flat (1.8%). Data from the total survey indicated only 2.2% of people questioned (sample size 256) owned a dog and lived in a flat. Howard Hutton and Associates also carried out two surveys on levels of dog ownership in flats, in relation to proposed developments at Presentation House, St George’s Road, Aldershot (Rushmoor Borough Council reference 06/0027/FUL) and Land at 3-5 Pickford Street, Aldershot (06/00011/FUL). These respective studies found that 3% and 2.2% of existing flat residents owned a dog, in the absence of pet restrictions. Although these figures are not statistically representative, due to a small sample size, this does support to the principle that flat-dwellers contribute to dog ownership at a reduced levels. This is supported by MORI research at Bourley and Long Valley Heath (quoted in English Nature, 2006) which found that 79% of visits to the heath by people living in houses were for the purpose of dog walking, compared to 51% of those living in a flat. This suggests that dog walkers from the flatted development could be proportionally lower than dog walkers from houses.  
4.7 The Inspector for APP/R0335/A/05/1189309 (Lane House, Gough’s Lane, Warfield) accepted that flat owners are less likely to own pets and a covenant could underpin that tendency, although this would not avoid other pressures on the SPA, such as walking and jogging.

4.8
Dog walkers are, of course, not the sole cause of SPA recreation.  Natural England’s research indicated that across the SPA, 59% of visitors were dog walkers, which leaves 41% of recreational impacts arising from alternative sources; walkers, joggers, cyclists etc. 

4.9 There is a conflicting argument that flats, with no outside space, could potentially give rise to more recreational pressure than houses with gardens. However, there is currently no evidence, anecdotal or quantifiable, on whether this is a realistic assumption.

4.10 For these reasons flats are considered to have less of an impact than housing on the SPA and the Delivery Plan should acknowledge.

  
Household Size

4.11
The draft versions of the Delivery Plan assume a static average household size, both now and in the future. This takes no account of the reduction in population and reductions in household sizes in some of the local authorities affected. In some cases, although household numbers are increasing, populations are falling. The net impact of these trends means that there may be local circumstances which dictate that there could be a reduction in the impact on the SPA, which the Delivery Plan should take into account. 

Dwelling occupancy and tenure

4.12
The draft Delivery Plan states that the use classes and types of development covered by the mitigation measures include “any net increase in almost all forms of residential development”.  However, it also maintains that developments within Use Class C2 should be considered on a case-by-case basis.  As a consequence, this has left a considerable ‘grey area’ around some types of development. 

4.13
In a letter dated 23 May 2006 to Mr Darren Richards at GOSE, (see Appendix 4B), Natural England stated that there are some cases in which they are unlikely to object within 5km of the SPA. This list included care homes where it has been demonstrated that the residents are very unlikely to visit the SPA, because of the type of residents or because of case specific circumstances, for example the site is beyond walking distance and the proposed development has no parking.


Care Homes and Residential Institutions

4.14 In addition, within the statement from Natural England on ‘Frequently Asked Questions on the Thames Basin Heaths Delivery Plan’ (28/09/05), the question “What types of development are covered by the Delivery Plan?” was addressed.  The response was that the C2 Use Class should be considered on a case by case basis (see Appendix 4A para 19).  

4.15
During the formulation of Guildford’s Interim Avoidance Strategy, Natural England made the point that only new buildings or conversions to be used exclusively by residents dependent on a high level of care (including hospitals, hostels and nursing homes), are excluded from the need to provide SPA avoidance payments. The generally accepted understanding of "sheltered housing" does not imply such a high level of care as Natural England has in mind.  As a result of these comments, Guildford Borough Council intends to revise the wording in paragraph 4.7 of its Strategy to bring it in line with Natural England’s advice to indicate that sheltered housing could accommodate anyone from the age of 55 upwards, many of who are physically able and with available leisure time, and are therefore quite likely to put additional recreational pressure on the SPA. 
4.16
The principle of mobility, especially by car, has been central to the discussion around care homes. To illustrate, within appeal decision APP/N1730/A/06/1197258 (Land at Worton, Beecroft and Ventura, Branksomewood Road, Fleet), the Inspector maintained that the residents are not likely to be particularly mobile and unlikely to walk the 1.5km or more to the SPA. Furthermore, this type of resident is not likely to drive a car indicated with a very low level of car parking provision.” (Paragraph 45). As a result the conclusion was that the net effect with regard to the particular concerns for nature conservation is likely to be at least neutral, if not an actual reduction in the level of threat. 

4.17
Consultation responses from Natural England have consistently stated that proposals where the development is not occupied by permanent residents (for example a hotel under Class C1) would not constitute a significant effect on the SPA. This is illustrated in a letter of no objection sent to Rushmoor Borough Council on 24 July 2006 relating to the redevelopment of the Former RAF Mess, Farnborough Road, Farnborough. In relation to a consultation on the impact on the SPA Natural England stated, “this development involves the redevelopment of a former RAF Officers’ Mess into a hotel (Class C1) comprising 176 bedrooms, gym and restaurant facilities. This proposed development is for dwellings that will not be occupied on a permanent basis. English Nature therefore has no comments to make on this proposed development.”
4.18 The Delivery Plan should make the position clear on these areas.

Conclusion

4.19
There are inconsistencies of approach which lead to a lack of clarity in the Delivery Plan.  Moreover, the Delivery Plan does not recognise that different forms of residential development are likely to have different impacts.  

5.
Question 5: Has the requirement to apply an 'in combination' test been correctly interpreted and applied?
· Would all housing have a significant adverse effect ‘in combination’?
· Is this the same or different to a cumulative effect? 
5.1
There are no clear definitions of ‘in-combination’ and ‘cumulative effect’ in the Delivery Plan.  These need to be set out.  Natural England has indicated that the ‘in-combination’ test should take into account past, present and future development. This requirement is unrealistic and lacks precision as it gives no indication as to the ‘point zero’ for the calculation of ‘past’ development nor why any particular date has been chosen (see also para 5.9 below).  The thirteen authorities are concerned that as there has been no clear understanding of how to apply the ‘in-combination test when screening plans or projects. This test has been inconsistently applied.    

5.2
The question does not make clear the context of the application of the ‘in-combination’ test.  It is assumed that it refers to the screening of, or preparation of an Appropriate Assessment, for Development Plans and also in the determination of planning applications.  Strategic and local impacts will have to be measured differently.  As the Appropriate Assessment for the Draft South East Plan remains to be published, the response below addresses the application of the test to Local Development Documents and planning applications.  It is suggested here that an Appropriate Assessment for a district LDF Core Strategy should take into account its potential impact on European sites other than just the SPA, for example the SACs and SPAs other than Thames Basin Heaths.  However, for the purposes of focussing the discussion, the response below addresses the impact of LDDs and planning applications on the Thames Basin Heaths SPA.   

Legal and policy framework 

5.3
EC guidance on how to apply the Habitats Directive is contained in “Managing Natura 2000 Sites – The provisions of Article 6 of the Habitats Directive 92/43/EEC (2000)”.  It states in section 4.4.3 that “the underlying intention of the combination provision is to take account of cumulative impacts, and these will often only occur over time.  In that context, one can consider plans or projects which are completed; approved but uncompleted; or not yet proposed”.  It goes on the state that “On the grounds of legal certainty, it would seem appropriate to restrict the combination provision to other plans or projects which have been actually proposed”.  

5.4
Other relevant guidance on this matter includes the Draft Guidance for Regional Spatial Strategies and Local Development Documents on “Planning for the Protection of European Sites: Appropriate Assessment” (DCLG, 2006).  Paragraph 5.9 states that “Only other key plans and projects which the RPB or LPA consider most relevant should be collected for the ‘in-combination’ test.  An exhaustive list could render the assessment exercise unworkable.  Consult Natural England on the list identified”.   


Applying the ‘in-combination’ test in practice
5.5 There has been no definitive guidance or judgement on how to correctly apply an in-combination test. Natural England has recognised that at present there is incomplete data available to enable a full in-combination assessment across the whole SPA.  A typical written representation by Natural England for an appeal where a housing development has been refused permission on SPA grounds, limits its in-combination assessment to the number of dwellings proposed by planning applications within 5km of the SPA in the previous 16-week period prior to the submission of the written representation.  Where this question has been investigated more deeply, for example where Natural England has appeared as a witness at a Planning Inquiry, then consideration has been given to: housing completions and commitments; Local Plan housing allocations; and Local Plan, Structure Plan and Regional housing requirements, both draft and approved.  

Would all housing have a significant adverse effect ‘in combination’?  

5.6 The judgement on what is a “significant effect” should be determined in relation to the specific features and environmental conditions of the protected site.  The question of whether all housing has a significant effect ‘in-combination’ is therefore dependent upon the evidence base on the impact of housing and on the conditions of the site.  For the purposes of the argument, even if Natural England’s zones are accepted for the moment, then all net additional housing within 5km could be considered to have a significant effect “in-combination”.  The references in paragraphs 5.3 and 5.4 above suggest that a finite number of plans or projects can be considered.  These could lead us to include the following types of development within 5km of the SPA as having an effect on the SPA: completions; permissions; Local Plan allocations; Structure Plan district housing requirements; RPG requirements and draft Regional Spatial Strategy district allocations.   

5.7
As this would be an ever-changing list, it is only practical that such a list would be compiled periodically and that it should include those issues which the local planning authority consider most relevant.  This list could be refined, and some plans or projects could be removed, if avoidance and mitigation measures are securely in place, for example through the ‘mini-plans’ adopted by some districts.  It is worthwhile to place any need to examine the ‘in-combination’ effect in perspective by considering that the test would always result in the finding of a ‘significant’ effect whilst there is housing within the catchment area of the SPA.  An additional point to consider is the consistency of Natural England’s approach in relation to the Habitats Regulations in saying that a single plan or project can sometimes not have a “significant” effect by itself, but that a number of similar “insignificant” proposals in-combination can be significant. 

Is this the same or different to a ‘cumulative effect’? 

5.8 There is no clear definition of either ‘in-combination’ or ‘cumulative effect’ in the Delivery Plan.  The Delivery Plan therefore lacks clarity.  The thirteen authorities believe that there may be a distinction.  The concept of a ‘cumulative effect’ suggests the consideration of the accumulation of impact over time.

5.9 One circumstance where there has been a particular lack of clarity over the accumulation of effect is the question of how far back should completions be considered, especially where no mitigation has been provided.  It has never been clear as to whether cumulative adverse effect has been judged to have occurred since at some point at which Natural England consider that harm started to occur, or at the formal designation of the SPA at 9 March 2005, or at some other date.  

5.10 A related issue which merits consideration is the question of under what circumstances would the in-combination effect of housing proposals no longer have a significant effect on the SPA.  It is important to consider this issue in order to take intro account any “backlog” of the effect of past completions.  This could effectively make it more difficult for future proposals to pass the ‘in-combination’ test.    

Conclusion

5.11
There are no clear definitions of ‘cumulative effect’ and ‘in combination’.  Natural England has indicated that the ‘in combination’ test should take into account past, present and future development but gives no indication as to the ‘point zero’ for the calculation for “past” development nor why that date has been chosen.  These points need to be addressed to give the Delivery Plan clarity.  

6.
Question 6: Should the Delivery Plan give more guidance on the balance between the potential techniques that could mitigate the impact on the SPA?

· At the moment the Delivery Plan is primarily directed at the provision of SANGS. Should it give more guidance on the role other mitigation techniques might play? 

· Should it identify thresholds for assessing the likelihood of any particular project having a significant effect on features of interest within the SPA?

6.1 Clearly the Delivery Plan should first address the conservation objectives of the site and these should be clearly set out in the document.  It should then address what measures would represent acceptable avoidance or mitigation measures.  The Delivery Plan only addresses SANGS but other measures may be available.  These could include enhancement of the existing public footpath network and on-site management works.  The outcome of further studies by DCLG on access management and Natural England on habitat management, such as additional wardens in SPAs to control dog walking, is still awaited.  The Delivery Plan should give more guidance on the balance between the potential techniques that could mitigate the impact on the SPA.

6.2
Currently, the advice in Natural England’s draft guidance ‘Thames Basin Heaths Special Protection Area: Mitigation for Standards for Residential Development’ (Delivery Plan) identifies that harm to the SPA, caused by new residential development between 400m and 5 km of the SPA, primarily relates to the potential increase in recreational use of the SPA as a result of an increase in households within this area. 

6.3
Whilst the Draft Delivery plan introduces a “3 pronged approach” to mitigating recreational impacts on the SPA, it mainly focusses on how the “harm” resulting from new residential development can be mitigated.  It goes on to identify that this can be achieved by individual developments contributing towards the provision of SANGS, either as a new area of open space or through improvements to existing areas of open space.  The rationale to this approach is that the SANGS provision will provide an alternative recreational experience to the SPA itself. The Delivery Plan is effectively applying a principle that the contribution of a development towards SANGS has the potential to reduce the likelihood of harm to the SPA. This enables the conclusion to be reached that the development itself is not likely to have a significant effect upon the SPA.

6.4
In addition to the provision of SANGS, the Draft Delivery Plan identifies the following measures: on site access management to mitigate the impacts of current and future users of the SPA; and on site habitat management to mitigate the impacts of current and future users of the SPA.

6.5
Whilst these alternative measures are recognised, they are not considered in as much depth as the SANGS measure.  In addition the Delivery Plan fails to identify a formal mechanism as to how these access and habitat management measures can be achieved.  It may be that the implementation of on-site access and habitat management measures would be easier to implement than the provision of SANGS, thus reducing the prospect of developments being delayed whilst a SANG was being implemented. 

6.6 The potential harm to the SPA can therefore be mitigated by on site access and habitat management measures.  These should be given as much emphasis and weight as the SANGS approach in the Delivery Plan.  As it is, the Delivery Plan provides an inflexible approach by identifying that in the case of new residential development, harm to the SPA can only be mitigated by the development contributing towards the provision of SANGS.

6.7 The Delivery Plan should seek to provide a balance between the three alternative approaches.  This would enable local authorities, with a lack of suitable sites for use as SANGS, a solution for housing delivery.  

6.8
If such an approach were applied across the districts affected by this issue it would give scope for efficient and effective management of the SPA to be achieved having regard to the fact that there is currently no overall management strategy for the SPA as a whole.  

6.9
It is understood that further work is currently being collated with regard to ‘bird trends’ which is to include: species; mapping habitat; and footpath networks.  This work will not be available until January 2007 until all the information pertaining to this issue is made available an informed response cannot be made. 

6.10
It is vital that we understand the differences between the Dorset Heathland and the TBH. This can only be established once all the research work has been collated and established cross correlations made. The thirteen authorities need to be able to understand the character of each of these areas and what they mean to the public.  This should be established through Landscape Characterisation.  We need to understand the TBA in parts within districts and as a whole, to explore both the local and strategic vision.  To look at information in isolation (which is currently the case) is not acceptable. 

6.11
A vital component to this process is public consultation.  This has not taken place. Furthermore, as well as being more flexible (see Qn2) the ‘Delivery Plan’ should be more visionary. It should provide an Access and Habitat Management Plan across the TBA as a whole.  This is the only way to quantify aims and achievements. 

6.12
Also, the Delivery Plan should not be overly prescriptive.  It should be seen as guidance, providing options for mitigation.  Each development should be assessed on its own merits as “not one size fits all”.  The fact that this is a pilot scheme should not be lost.  The document should be a living document that can adapt in accordance with issues that arise over a period of time.

6.13 In respect of the thresholds for significant effect, the Delivery Plan needs to identify the conservation objectives for the site (see also 6.1 above) and what measures address these.  

6.14
Finally, whilst the Delivery Plan does this for residential development, it is silent in respect of non-residential development.  This means that when residential schemes are submitted, they can include avoidance measures and thus can undergo a “light touch” screening for an appropriate assessment.  The impact of non-residential schemes is less clear-cut.  The Delivery Plan should address this issue.

Conclusion

6.15
The Delivery Plan has not been the subject of formal public consultation and is unclear as to what its conservation objectives are.  Furthermore it mainly focusses on SANGS as the means of mitigation without giving thorough consideration to the potential contribution of on-site access and habitat management which may be simpler, cheaper and more easily achieved.  The Delivery Plan is also unclear as to the potential impact of non-residential development.  

7.
Question 7: What evidence is there that provision of SANGS will effectively mitigate any adverse impact on the integrity of the SPA? 

Is providing alternative space likely to reduce pressure on the SPA?  What evidence is there that people will use the alternative space?

General

7.1
The Delivery Plan makes the major assumption that SANGS will mitigate effectively and only pays ‘lip service’ to other forms of mitigation such as access and habitat management.  But it appears that Natural England has little real evidence that people will use the alternative/mitigation land.  It is too early to say how effective SANGS will be.  Research is required to establish if SANGS really do deflect people from going to the SPAs.  Any research that has been produced is not local.  This affects its credibility.  
7.2
Some local authorities have produced avoidance strategies which support the provision of SANGS.  Whilst this demonstrates support for the use of SANGS as a potential solution, it is fair to say that this support would be strengthened by more evidence.  For example, in Rushmoor BC, where some SANGS have been identified albeit not yet implemented, they are on existing open space and have not been running a sufficient period of time to establish their value. Currently no wardens have been provided. 

7.3 The early drafts of the Delivery Plan indicated that the SANGS approach was to run for a ‘trial’ period of about 3 years.  This suggests that Natural England were themselves uncertain about its prospect of success.  Such references have been deleted from the current version, implying that Natural England consider that the SANGS approach can be confidently taken up to the end period of the South East Plan, namely 2026.  No new research supporting the use of SANGS seems to have been produced in the last year.  
7.4
A related point is that no evidence is available to show that the provision of additional or enhanced semi-natural open space, as propounded within the Delivery Plan, will discourage people from using the SPA. Evidence from visitor surveys has shown that people will often travel considerable distances, and past other sites, to visit the SPA as this site offers features that most other green space does not. Not least, the main feature is that it provides an extensive area of open space of such a size which is rare within the Thames Valley. In addition, the SPA is already heavily used for recreation, despite the current level of green space provision in the area. The sites passed on route to the SPA are often already very attractive, semi-natural sites of a type identified as suitable SANGS in Natural England’s research (Liley, Mallord & Lobley, 2005). This shows that a more holistic approach to the provision of open space is required, because the provision of additional or enhanced open space in isolation is not likely to reverse the trends shown in visitor surveys. 

7.5
Furthermore, within the Delivery Plan approach no account is taken of existing levels of green space within the Boroughs and Districts, or existing open space standards required from new development. Therefore, an area which has a large amount of existing semi-natural open space, and high open space standards already within policy, is still required to provide the same standard of new and enhanced space as a predominantly urban area with low open space standards. 

Borough Council Experiences
7.6
Guildford Borough Council developed an Interim Avoidance Strategy based on the principle of SANGS drawing on Natural England’s evidence and advice.  Public consultation on the draft strategy highlighted public scepticism about the effectiveness of SANGS to avoid harm to the SPA.  
7.7
Natural England are confident that they know what visitors to SPA want. From this evidence, Borough Council planning officers, working with Natural England, were able to identify sites that had similar characteristics to SPA e.g. a 2-5 km circular walk. Natural England’s professional opinion is that if sites that are similar to SPAs were upgraded, then visitors would visit these sites instead of the SPA. As new development will not be supported within 400m it is likely that residents of new developments will not walk to SPA. If they are going via public transport or car, it is likely that they can be diverted to the avoidance sites instead of SPA. Evidence from Natural England’s research shows that 83% of visitors to countryside sites travel by car, and they travel on average 3.6km. This evidence supports the avoidance approach as it suggests residents will travel to avoidance sites. Officers undertook visitor surveys of the proposed avoidance sites to gauge the current level of use. These surveys will be undertaken annually to ascertain whether visitor numbers are increasing at the avoidance sites. Natural England will be doing the same at the SPA to see whether numbers are static or falling.  If numbers are constant or falling at the SPA and increasing at avoidance sites, then the process will be deemed successful.
Conclusions
7.8
There is little real evidence that people will use the alternative/mitigation land.  It is too early to say how effective SANGS will be.  However, the potential value of SANGS should not be dismissed due to the use of the precautionary principle.
8.
Question 8.  Is it possible to deliver sufficient alternative open space (SANGS) of suitable quality in appropriate and accessible locations at an acceptable cost and within the necessary time frame?

The recent study on mitigation land suggests that sufficient alternative open space exists.  However, is this readily available?  It is located in places where it would meet the needs of future populations and be sufficiently attractive to divert people from using the SPA for recreation. Has adequate consideration been given to all potential alternative sites?  What is the likely level of work that would be required to make the alternative sites suitable and how much would it cost?  Can the land be provided within the necessary time frame?

Land Use Consultants study

8.1
The Land Use Consultants (LUC) study represents the main attempt to identify SANGS on a strategic basis.  It is understood that the LUC study was carried out to a particularly tight time frame and that sites considered suitable for SANGS were included from a desktop study rather than a land survey.  The LUC Study appears to be extremely optimistic in its findings, even after an initial consultation resulting in exclusions from the original list. In 6.5, the Report notes: “In overall terms therefore, there appears to be sufficient land available to provide the mitigation required given the amount of new housing being  planned for in the Draft Plan” However, very strong concerns are raised here by the Local Authorities as to how much weight can be attached to the LUC Study: it appears to have been published as a statement of fact proving the availability of SANGS although closer examination reveals many sites to be unavailable or inappropriate.   
Size and Area of Suitable Sites in the LUC Study 

8.2
A number of local authorities have expressed fundamental doubts regarding the likelihood of many of the identified sites having the potential to contribute in terms of the Natural England Delivery Plan proposals. These reactions indicate a very substantial reduction in both site numbers and areas of available land below the headline figures in the LUC report as published on 24 July 2006. The figures set out in the table below are based on early and informal analysis, using local rather than standardised criteria, and do not represent all the affected authorities. The figures do, however, indicate that Assessors should not place significant reliance upon the LUC Report headline figures. Indeed, the LUC Report itself raises a number of caveats regarding the data and expectations of realistic delivery of SANGS.

	Authority
	LUC area / no. of sites

(from Table 3.7 of Report)
	Agreed or likely / some limits


	Unsuitable / Very limited / unlikely / heavily constrained



	Bracknell Forest
	1250 ha / 74
	 ? ha / 38
	? ha / 28

	Hart
	1448 ha / 59
	751 ha / 31
	696 ha / 28

	Surrey Heath
	744 ha / 51
	98 ha / 3
	646 ha / 48

	Rushmoor
	263 ha / 16
	34 ha / 2
	160 ha / 12

	Waverley
	865 ha / 43
	435 ha / 11 + 
	430 ha / 32

	Windsor & Maidenhead
	1890 ha / 13
	189 ha / ?
	1700 ha / ?

	Woking
	508 ha / 43
	57 ha / 4
	293 ha / ?


8.3
The above figures in Columns 3 & 4 have been categorised on a ‘best fit’ basis solely for the purpose of this response from information submitted by the authorities concerned. The table is for illustrative purposes only and should not be taken out of context or in substitution for more detailed analyses carried out by the individual authorities.  The identified sites raise a number of questions regarding their likely availability for use as SANGS. These have been highlighted by several affected authorities. They include the following issues:

Magnet or Interceptor site suitability

8.4
EN recognises that, for sites to function as SANGS, they must have attributes to act as Magnets or Interceptors. These are a combination of location, accessibility, attractiveness and capacity. Whilst location is necessarily fixed, it may be feasible to enhance the latter three attributes but this would be dependent upon investment of resources to varying extents. Where location is distant from population centres or easy access, the likelihood of SANGS delivery must be very limited or non-existent.

Privately owned land

8.5
Some sites are in private ownership and are either very unlikely to be opened up to public access or are being promoted by landowners recognising potentially enhanced land values through sales to enable public open space usage. The former are unlikely to be delivered as SANGS. The latter are likely to incur substantial costs in acquisition, appropriate landscape design and treatment and ongoing management. Whilst this may be addressed through developer contributions in the long term, many or most  affected authorities do not have the necessary funds in place either immediately or in the short term to implement such programmes. 

Conflicts of interest



8.6
A number of the identified sites are SSSIs, Sites of Nature Conservation Importance (SNCIs), grazed farmland, MoD training areas, forestry plantations, formal sports pitches or substantial water areas. Informal public use of such land will necessarily be severely constrained either by sensitivity to disturbance, health and safety or lack of accessibility, particularly in comparison with open heathland. These conflicts of interest would require substantial management intervention and resources and may reduce their overall attractiveness to those users who would prefer the heathland environment.

Suitability of sites

8.7
Some of the sites are formal sports pitches, as noted above, or other semi-formal parks which are not suitable as SANGS.  A number of the identified sites have been rejected by Natural England as being unsuitable within the terms of the Delivery Plan following detailed site analysis and inspections. In some cases, these rejections might be overcome through ‘improvements’ to access, landscape treatment and management but clear guidance on these matters has not been forthcoming and sources of funding required are not in place. Furthermore, some of the identified sites are already in effective use as semi-natural greenspace and have little or no capacity to accept additional users.  Some sites are also close to the SPA: in these locations, the “right-to-roam” will lead to the risk of users of the sites moving on to the SPA. 

Conclusion

8.8
The LUC Report represents a creditable attempt to audit and quantify areas of land that have potential to become SANGS, given the time and data constraints of the brief. It contains valuable information that may be used to carry out more detailed analysis and greater certainty of delivery. Its key finding, however, that there appears to be adequate land available to support proposed housing in the SE Plan, whilst addressing Natural England’s requirements for alternative natural greenspace, should not be relied upon without further detailed analysis of the sites at a local level. Early studies indicate that the likely number and area of SANGS would be very substantially below those indicated in the LUC Report and probably insufficient to meet EN’s overall requirements. Moreover, the mechanisms and resources for delivering most of the sites that may be suitable are not in place and remain unclear.

9.
Question 9:  What mechanism could be used to ensure such open space is provided? Should it be provided before development takes place or within a specified time span of development commencing?

a)
How will the alternative land be acquired, particularly where landowners are not willing to sell it? 

b)
Who will be responsible for its improvement and subsequent maintenance?

c)
When should the land be made available and in what condition? 

d)
Should it be in place before development takes place or when building works start on site or before the first residents move in or within a specified period of completion of the development?

a)
How will the alternative land be acquired, particularly where landowners are not willing to sell it?

9.1
Few residential developments will be able to provide adequate avoidance measures on their own because of the difficulty of acquiring available and suitably located land of the size, type and amount required to fulfil the SANGS function. 

9.2
Applicants therefore need a mechanism to enable them to contribute to SANGS provision on a wider (borough wide, at least) basis.  One of the most efficient and speedy ways to ensure SANGS delivery is through Local Authority (LA) ownership, management and maintenance. This is more easily achievable when an LA has a plentiful supply of land in its ownership; this is clearly not an option for local authorities that do not possess sufficient land that meets the criteria for SANGS.  Even LA’s able to use their own land at the outset will, in time, need to look to other land outside their ownership once early avoidance sites have been fully improved (funded by developer contributions where an Avoidance Strategy is in place). It is essential therefore that a realistic appraisal of available land is undertaken on a regional basis to establish the total amount of land which could be used as SANGS and it may be necessary to approach other major land owners such as the MOD, private estate owners etc. to obtain an indication of their willingness to make land available for use as SANGS
9.3
A note of caution needs to be sounded on the use of privately owned land as a SANGS.  Full consideration need to be given to what mechanisms are available to ensure their use as a SANGS and proper maintenance in-perpetuity.  For example, if the SANGS is not maintained properly then thought needs to be given to the penalties required to ensure its maintenance such that no harm is caused to the SPA.  If there is doubt as to securing the in-perpetuity use and maintenance of a private SANGS, then LA ownership may be the only option.  The acquisition of private land by a LA for use as a SANGS will be more costly than using the LA’s own land, as acquisition costs will have to be borne.  Such provision on private land will also take longer. 

9.4
Compulsory Purchase Orders could be considered for land that has been identified as suitable in all other respects for SANGS but where landowners are not prepared to sell. This might, however, be a time consuming and politically sensitive option.  The purchase is unlikely to be funded by developer contributions since the uncertainty surrounding acquisition through the CPO process would make it difficult to collect sufficient developer contributions with no prospect of a reasonable timescale for the development of sites.  In addition, Circular 6/2004 “ Compulsory Purchase and the Crichel Down Rules” makes it quite clear that CPO is an act of last resort.  In making a CPO, a local authority must be able to show that all necessary resources are likely to be available to achieve the desired end use within a reasonable time scale.  Funding would have to be achieved by local authority borrowing unless a “Green Fund”, for example using central government financing, could be set up to pump prime the process.  This is likely to be a long term process.  It should also be noted that the level of developer contribution likely to be required will be significantly greater that the £1,000 - £2,000 per house currently being sought by local authorities that can mitigate on land within their ownership.  There has been discussion around the provision of strategic SANGS across Local Authority boundaries.  However, in reality, the legal framework required to tie a development within one Borough to an area of open space in another Borough is very complex.  In particular, if the open space is within a third party ownership it is difficult for the planning authority to ensure the SANGS will be maintained effectively in perpetuity.  
b)
Who will be responsible for its improvement and subsequent maintenance? 

9.5
Subsequent management and maintenance of the land will be determined by who controls it.  Where a third party owns and largely maintains the land, it will be necessary for the local authority to be a party to any management agreement and to be the collector/distributor agency for funding.  The responsibility is an “in perpetuity” requirement and therefore largely one that will fall on public organisations rather than private ones that may disappear over time.  

9.6
The identification and allocation of SANGS in Avoidance Strategies (mini mitigation plans), prepared by the LA, given its strategic enabling role, would ensure land is available.  A tariff system of developer contributions could be put in place whereby developers contribute to the cost to the Local Authority of providing the avoidance land and securing its availability for public use on a long term basis, and for the implementation of the programme of works, including future maintenance for the duration the avoidance must be in place (which should be “in perpetuity”). For example, Guildford BC, has prepared the avoidance strategy tariff including and incorporating an additional payment from the developers to reflect the facilitation, implementation and management role of the Council. This contribution was set at 35% of the tariff based on the cost of ongoing maintenance and staff resources and also to reflect the fact the availability of Local Authority land is facilitating the development.  To facilitate the successful implementation of this Strategy and in view of the exceptional circumstances surrounding the SPA issue, the Borough Council agreed to pump-prime the programme of works to the value of £50,000 in order to allow developments to take place with immediate effect following the adoption of the Avoidance Strategy. Developer contribution will be used incrementally to pay back this sum. Not all LAs will be in a position to pump prime to an effective level if at all.  

c) When should the land be made available and in what condition?  

d) Should it be in place before development takes place or when building works start on site or before the first residents move in or within a specified period of completion of the development?

9.7
In order that there be no significant effect on the SPA, Natural England requires that avoidance land be in place prior to the occupation for the first dwellings approved on any development site.  Land should be available upon occupation of a property as it is at that point that harm from recreational use has the potential to commence.  The land should be in a condition such that it is safe and suitable for use for public recreation.  Improvements to access, maintenance and other management measures, which increase the attractiveness of the site to users, could occur whilst development proceeds as the level of recreational usage increases.

9.8 In the example of Guildford BC’s Strategy, the planning obligation is drawn up and agreed in accordance with the Avoidance Strategy prior to issue of the decision notice for the relevant planning application. A Section 106 Agreement should include a delivery/management plan and should provide for a single payment prior to the commencement of the development. Guildford BC therefore ensures that contributions are due on demolition. This ensures that the length of time between receipt of funds and occupation of the development is maximised.  Natural England has also suggested that some flexibility may be appropriate, depending on the circumstances, and it may be acceptable for some works not to be complete before the dwellings are completed. The avoidance land would need to be brought on line in conjunction with the delivery of the development in order to ensure that new residents are able to use the new/upgraded area, as it is difficult to change habits once they are established.  Effective monitoring is required to ensure that SANGS is effective. This takes the form of i) annual visitor surveys to establish changes (hopefully increases) in levels of recreational use of SANGS and ii) monitoring of the accumulation and spending of funds arising from tariff collection.

Conclusions
9.9
One of the most efficient and speedy ways to ensure SANGS delivery is through Local Authority (LA) ownership, management and maintenance.  However, a note of caution needs to be sounded on the use of privately owned land as a SANG due to concerns over ensuring their use as a SANG and proper maintenance in-perpetuity.  Pump-priming, especially by central government is likely to be required.  
10.
Question 10: Is the zoned approach set out in EN’s draft delivery plan appropriate?

a) Are the zones set at the right distance? 

b) Is the way the distances are measured appropriate?

c) What level of use is actually made of the SPA for recreational purposes?

d) What level of use is generated from outside the zones?

e) How far do the patterns of use vary in different parts of the area?

10.1
Natural England has not suggested any alternatives to the linear zonal approach set out in the draft Delivery Plan and it is not known whether any alternative approaches have been investigated. It is therefore difficult to assess whether there is another more appropriate approach that could be used. The scant nature of the evidence on which the zonal approach for the Thames Basin Heaths is based (see also question 1) and the way that this has been developed and applied highlight some of the difficulties of understanding and using this relatively crude tool. The simplicity of the zonal approach is, for Natural England, one of its attractions. However, the simplistic linear zonal approach does not take any account of local circumstances, such as accessibility, travel routes, barriers and the existence of alternative recreational land that may be closer and more attractive to local residents. 

10.2
In developing the zonal approach for the Thames Basin Heaths SPA, Natural England relied heavily on the studies carried out in Dorset augmented by the visitor study for the Thames Basin Heaths SPA itself in August 2005 (Liley, D et al (2005), Visitor Access Patterns in the Thames Basin Heaths. This one study, involving 1144 interviews at 26 of the SPA’s access points, provides the basis for Natural England to rely on the 5km zone of influence first identified in the Dorset studies.

10.3
The draft Delivery Plan has translated the relationship between the study’s postcode origin of visitors and the access points they visited as a series of linear zones measured from the edge of the SPA itself, rather than from access points. This means that no account has been taken of accessibility and travel routes, even though the study found that the majority of visitors to the SPA (83%) travelled by car and drove relatively short distances of generally less than 5km (the median distance travelled by car to the access points was 3.1km). Natural England’s justification for this is that access points around the SPA and travel routes may change over time, and that modifying zones to account for all existing access points and perceived barriers to access would result in complex and confusing zone boundaries.

10.4
The result is that the application of the zones in some local circumstances makes little sense and this is confusing in itself. It is also not always backed up by the little available evidence. For example, the outer edge of zone C (between 2km and 5km from the edge of the SPA) radiating out from the Wisley and Ockham Commons SSSI, cuts across the north western corner of Mole Valley District at Bookham. The nearest access point to the SPA from within the 5km zone here is Currie’s Clump, Boldermere car park, which is a minimum of 9km by road from Bookham Station using back routes and 14-16km using A and B roads. An analysis of the postcode data (724 postcode records) amassed as part of the 2005 visitor survey showed not one single visitor from any of the postcodes within the 5km zone in Mole Valley (and from only two from other Mole Valley postcodes well outside the zone). This is possibly due as much to the fact that Bookham Common, an attractive recreational area for walkers and dog walkers, is on the doorstep as to the travel routes and distances involved. Further local research would be needed to establish whether any existing residents, and by implication any future additional residents, visit the SPA and whether mitigation is necessary.

10.5
The difficulties of trying to apply the linear zonal approach have also been highlighted in a number of appeal decisions, where that despite the fact that appeal sites lie within zone C, the 2-5km zone, Inspectors have concluded there are compelling local circumstances to conclude that the appeals, alone or in combination, would be unlikely to have a significant effect on the SPA and therefore there is no need for an appropriate assessment. For example, in allowing the appeals for two new dwellings on land rear of South Lodge and West Lodge, Mayfield Road, Weybridge within Elmbridge Borough (APP/K3605/A/05/1196538 and APP/K3605/A/1199093), which lie just within zone C, the Inspector concluded that the actual travel time and distance between the sites and the SPA (13.9km to the Wisley SSSI and 9.25km to the Ockham SSSI) was likely to be of greater significance than the linear distance, allied to which was the availability of 14 identified alternative open spaces and recreation facilities for dog walkers. 

10.6
In a further example, the Inspector allowing an appeal for 5 net new dwellings (9 replacing 4 existing houses) at 88-94 Locks Ride, Ascot in Bracknell Forest District (APP/R0335/A/05/1175524), a linear distance of 4.5km from the nearest public access point, The Lookout, to the Broadmoor to Bagshot Heaths SSSI, but 5 - 5.5km by road, concluded that the variety of nearer suitable open spaces significantly reduced the probability of future occupiers using the SPA for dog walking. Although she acknowledged that access points to the SPA may change, the Inspector considered that there was no evidence that any further public access points would be opened any closer to the appeal site. Bracknell Forest DC is challenging this decision in the High Court.

10.7
Although they are probably the best documented, it is not just in Zone C that there are problems with the application Natural England’s linear zonal approach. Natural England’s own recognition of some of the difficulties in applying the approach is illustrated in their advice to Guildford Borough Council (see Appendix 10A) This sets out that exceptionally, some sites in Zone A (within 400m of the SPA, where Natural England generally considers that new residential development cannot be mitigated) can be treated as Zone B, for example where there is a significant barrier between the development site and the SPA, therefore limiting access to the SPA by people and cats. This suggests that barriers and accessibility are important in Natural England’s own view and should be taken into account in any approach to mitigation. 

10.8
The delineation of the three Zones appears rather arbitrary, with little local, more detailed evidence to substantiate Natural England’s approach. Bracknell Forest BC carried out surveys at various points within the Broadmoor to Bagshot Heaths SSSI to look in more depth at the travel distances of different user groups. The research concluded that the number of visitors travelling to the SPA does not decrease in a linear pattern in relation to distance from the site. The actual pattern uncovered was more complex with some visitors travelling long distances, with long journey times, to use the SPA as a recreational resource – walkers and cyclists particularly, with dog walkers travelling much shorter distances. In addition, there was little difference in recreational visitors and associated impact between the 400m – 2km (Zone B) and 2km – 5km (Zone C) zones, which led Bracknell Forest to seek Natural England’s agreement to apply one 400m – 5km zone in its own mitigation strategy in addition to Zone A (within 400m) where more significant impacts were identified (see strategy extract at Appendix 10B). Other than the surveys outlined above, there is little evidence of the level of use made of the SPA for different recreational purposes and the level of use generated from outside the zones (for example, from locations where access is easy and quick by road). More localised studies would be needed to establish how far patterns of use vary in different parts of the area.

Conclusions 
10.9
The scant nature of the evidence on which the zonal approach for the Thames Basin Heaths is based and the way that this has been developed and applied highlight some of the difficulties of understanding and using this relatively crude tool.  The simplistic linear zonal approach does not take any account of local circumstances, such as accessibility, travel routes, barriers and the existence of alternative recreational land that may be closer and more attractive to local residents.  
11.
Question 11: Is the basis on which the suggested 16 and 8 ha green space land mitigation standards for development in the 2km and 5 km zones have been calculated sufficiently robust.

Is it appropriate to use the NPFA standards?  Are there other suitable methods for assessing the levels of alternative open space?

11.1
Natural England acknowledge in the Delivery Plan that the justification for these standards is weak.  It is made clear in 5.12.4 of the Delivery Plan that: “The standards should not be presented in a way that makes them appear to be more sophisticated or more accurate than they are, because this would be misleading. Rather, the standards are set at a level which reflects the evidence and professional judgement available, and will be subject to public discussion, and, if adopted, monitoring.”

Queen Elizabeth II Barracks, Fleet

11.2
The Delivery Plan appears to be basing the 16 ha standard largely upon analysis and negotiations relating to the QEII Barracks development proposals in Hart District (currently under Appeal). In 5.10.8, the Plan notes that this example provided a SANGS which equates to approximately 18 ha per 1000 people; that this provision was new open space and was also aimed to reduce current visitor use of the SPA; the standards therefore extended beyond what would have been required for the development alone, in terms of new greenspace provision.  The Delivery Plan omits to mention that in addition to the provision of open space positive management proposals in the form of a reduction of an existing car park adjacent to the SPA are also proposed as part of the QEII Barracks proposal.  
11.3
Some commentators have pointed out that the 16 ha figure appears to have stemmed from the amount of land being offered in the so-called “Southern Area” which was 50.5 ha for 1,132 new dwellings. 50.5 ha was the amount of land that was available.  It was not an area scientifically derived.  EN would appear to have taken this base and then applied the precautionary principle and data from visitor surveys to propose the 16 ha and 8 ha standards and have noted the need for additional management intervention as set in paragraphs 5.12.2 and 5.12.3 of the Delivery Plan.  Consequently, where additional management intervention is not provided, then the 16ha and 8ha standards should be increased to deal with the lack of positive management.  
Lorraine Road and Land West of Park Street, Camberley 
11.4 The second example used by the Delivery Plan to justify the standards is that at Lorraine Road and Land West of Park Street, Camberley.  It is suggested here that the actual circumstances of this example are more complex than as presented in the Delivery Plan such that it cannot be clearly demonstrated that this case study supports the 16ha per 1,000 standard.  An explanation of these concerns is given in Appendix 8A. 
Justification for Doubling / Halving Space Standards in Zones B & C.

11.5
Table 4 (page 30) of the draft Delivery Plan refers to visitor surveys carried out by Liley et al (2005) on the TBH and Clarke et al (2005) in Dorset. This shows that by vehicle 35% (36-1) of visitors come from between 400m and 2km and 34% (70-36) come from within 2km and 5km. This is reiterated in para. 3.3.3.10 (page 30).  Para. 3.4.9.5 (page 36) states that in Liley et al (2005) the data shows that overall (not just by vehicle) 38% travel from 400m-2km and 31% travel from 2km-5km 

11.6
Assuming this to be true, this shows that only 7% more visitors came from within Zone B than from within Zone C, so the difference in recreational visitors (and associated impact) between the two zones is very small. Therefore, this does not appear to provide a justification for the mitigation standard for Zone B being double that of Zone C.

Other Models for Space Standards

11.7
With regard to the National Playing Fields Association (NPFA) standards, these have been superseded by the guidance in PPG17. This refers to the need for local assessments and standard setting when determining standards for quantity of provision for natural greenspace. It also refers to the EN ANGSt model as a useful tool in this respect.  Natural England believes that local authorities should consider the provision of natural areas as part of a balanced policy to ensure that local communities have access to an appropriate mix of greenspaces providing for a range of recreational needs. Natural England recommends that provision should be made of at least 2ha of accessible natural greenspace per 1000 population according to a system of tiers into which sites of different sizes fit: 
• no person should live more than 300m from their nearest area of natural greenspace; 

• there should be at least one accessible 20ha site within 2km from home; 

• there should be one accessible 100ha site within 5km; 

• there should be one accessible 500ha site within 10km. 

11.8
It is accepted that this model is not designed to address the avoidance of adverse effects on an SPA, rather to set standards for access to semi-natural greenspace to inform PPG17 requirements generally. The Delivery Plan makes it clear that these requirements should not necessarily count towards ‘SPA Avoidance Land’, although the provision of new land provided under planning obligations in accordance with PPG17 requirements might be suitable to be included in part.  This model does, however, raise the questions of how the ANGSt model fits with the SPA Delivery Plan standards within the TBH area of influence. 

Conclusion

11.9
The basis for the 16 ha and 8 ha standards appear to be based upon an interpretation of the precautionary approach as much as or possibly more than upon scientific data. There are serious doubts as to how the examples at Queen Elizabeth Barracks and at Lorraine Road provide a justification for the standards.  No evidence has been provided that there is double the impact from one zone to another within the TBH. We are still at the conceptual stage. The zones should be identified by the significance of each individual area. The TBH is not  the same quality throughout.

12.
Question 12:  Are the minimum sizes for SANGS and the proportion of total SANGS provision by area appropriate. 

12.1
This question is not being addressed by the Local Authorities.  

13.
Question 13: What contribution can on site mitigation make to addressing the impact of additional housing? How would this be addressed in the Delivery Plan?

Given that sizeable areas of the SPA do not currently support heathland vegetation what scope is there for improving the situation for ground nesting birds by on site management? What techniques could be considered? How should this be covered in the Plan? Could on-site mitigation be sufficient in its own right or in combination with accessibility management to offset the impact of further housing growth in the vicinity of the SPA and if so would this be a more appropriate approach?

Given that sizeable areas of the SPA do not currently support heathland vegetation what scope is there for improving the situation for ground nesting birds by on site management?

13.1
The Delivery Plan recognises that harm to the SPA can be mitigated through on site access and habitat management. Although this is identified in the Delivery Plan as part of a 3-pronged approach, which includes the provision of SANGS, no formal mechanism for how on site mitigation will be achieved is identified.  There is considerable scope for on-site mitigation and this should be addressed by the Delivery Plan.  That access and on site habitat management is not addressed in an integrated way along with the provision of SANGS in the Delivery Plan, suggests that the Plan is ill-thought out and has been prepared in undue haste.  Large parts of the SPA are in unfavourable condition and in need of management and improvement.  There is little or no funding for this work.  Clearly developer contributions could help to address this issue.  However, the question of whether this is a development related requirement and thus whether contributions can reasonably be sought within the terms of Circular 05/2005 “Planning Obligations” should be addressed.  

13.2
Habitat management of lowland heathland and young plantations is believed to be the most effective measure to avoid negative impacts on the populations of the protected bird species (UK Biodiversity Action Plan). Natural England has stated that they will address this by working with the landowners across the SPA to improve any areas of unfavourable or declining condition. However, this is required by the Government’s Public Service Agreement with Natural England, which has set the target that 95% of the area of SSSIs must be in favourable or recovering condition by 2010. 

13.3
Natural England note that whilst habitat management is essential to ensure the robustness of the SPA and maximise its ability to support the Annex 1 birds, habitat management alone cannot avoid negative impacts from recreation. However, Natural England has yet to quantify the effect that habitat management can have, and by how much this can reduce the need to provide alternative avoidance measures. For example, if the SPA is in a favourable condition, can the quantity of off-site avoidance measures be reduced?

What techniques could be considered?  How should this be covered in the Plan?

13.4
The condition surveys for the SSSI’s identify the reasons why some areas are in an unfavourable condition (see Appendix 13A for example).  Management plans for the SSSI’s should identify the works required to restore the sites to favourable status.  The Management Plans should set clear targets for the areas and identify discrete projects that could be funded.  The Management Plans should be regularly updated.   The Delivery Plan should clearly identify these Management Plans, set targets for them (including the need for regular updating) and use them as the basis for the identification of the techniques and improvements required.  It is not for the Delivery Plan to identify specific techniques as these will change over time, although it could deal with the generalities.  It must be recognised that some parts of the SPA are covered by other designations such as SAC.  What represents good management for the SAC may not be so for SPA e.g. cattle grazing benefits the SAC but restricts recreational use because of fencing and the need to keep dogs on leads at all times.  

13.5
It is not apparent that  there is a formal and consistent approach to coordinating habitat management across the sites that make up the SPA. Although it is recognised that some access and habitat management does take place, this does not appear to be formally coordinated and is complicated by various issues, including there being several different landowners of the sites that make up the SPA.  It is considered that new residential development could provide the opportunity for habitat management measures to be implemented as a consequence of contributions from individual developments.  Given the view of Natural England that new residential development, between 400m and 5km, increases recreational pressure on the SPA it is considered that contributions from development towards managing access to the SPA would enable the tests of the Habitat Regulations, in relation to being able to conclude no likely significant effect, to be met.  Therefore, this would provide the justification for such contributions to be sought through a S106 agreement. This would have the added benefit of providing a mechanism for housing to be delivered in districts where provision of SANGS as a means of mitigation is not achievable. 

Could on-site mitigation be sufficient in its own right or in combination with accessibility management to offset the impact of further housing growth in the vicinity of the SPA and if so would this be a more appropriate approach?

13.6
On site mitigation and accessibility management alone may be sufficient provided that no harm to the SPA could be proven.  Natural England have put forward the argument that on-site and access management are required to offset the increased harm to the SPA from those new residents who will not travel to SANGS.  However, it remains to be examined whether the mitigation benefits from on-site and access management may be so great such that SANGS are not required.  

13.7
However, a strong word of caution needs to be given in that the aim of accessibility management is ultimately to restrict the public usage of these sites.  Within Surrey Heath, for example, the SPA represents nearly 60% of publicly accessible open space.  Therefore alternative open land has to be provided for new and existing residents for informal recreation.  Without these alternatives, new housing growth is not sustainable due to lack of open space and the risk that residents will drive to other areas.  Having regard to the fact that the majority of the sites that make up the SPA benefit from rights of public access it is considered that the implementation of access and habitat management measures could have considerable benefits in terms of reducing harm caused to the SPA from visitors. 


Conclusions

13.8 On site mitigation and accessibility management have a significant role to play in providing mitigation.  However, it remains to be examined whether the mitigation benefits from on-site and access management may be so great such that SANGS are not required.  The implications of this strategy for the use of the SSSI as a SAC needs to be fully considered.  
14.
Question 14:  Could the impact be addressed by managing access to the SPA more effectively? Would controlling access be appropriate? How could it be best achieved? Are there effective means for controlling ownership of dogs and cats? 

What impact can be made by managing visitor access (e.g. closing or resiting of car parks, footpaths etc)? Should seasonal access restrictions be considered in certain areas? Are there other ways of controlling the impacts of cats and dogs?

What impact can be made by managing visitor access (e.g. closing or resiting of car parks, footpaths etc)? 

14.1
Access management can provide the opportunity to mitigate harm caused as a result of recreational pressure on the SPA. This is also recognised by Natural England in their Delivery Plan, although the Delivery Plan only recognises provision of SANGS as formal mitigation for residential development.  Natural England is in the process of producing an SPA Access Management Plan for each component SSSI.  A draft of the report is expected to be available by the end of 2006.  This will include a range of measures to manage visitors on site, including alterations to car parks and footpaths, information boards, and way-marking.  Some of these access management measures are within the control of the Local Authorities (e.g. those who are landowners and/or own or manage access points) and could be implemented as part of the Access Management Plan currently being produced by Natural England.  SPATBOL believe that better management of visitors can significantly reduce their impact on the integrity of the SPA.  In terms of the types of access management measures which may be applicable it is considered that the following are some of the measures which could assist in addressing the harm caused to the SPA.

14.2
Signage boards: The introduction of signage boards on the SPA would assist in raising awareness amongst users of the SPA that it is an internationally important nature conservation designation.  In many instances there is minimal information for people visiting the SPA to explain a) that a site benefits from SPA designation b) why it is designated a SPA and c) the harm that can be caused to the SPA as a result of visitor pressures.  The provision of this information gives the opportunity for visitors to the SPA to be informed of the SPA designation and would help to raise awareness of how they can prevent disturbance of the birds.

14.3
On site wardens:  In addition to the provision of signage boards the provision of on site wardens would assist in educating visitors to the SPA of its importance whilst highlighting the potential harm that their activities (such as walking a dog off the lead) may cause. 

14.4
Car park provision:  A major factor raised by Natural England in terms of making SANGS suitable alternatives to the SPA is that of adequate car parking being provided.  Therefore it is reasonable to assume that management of parking on or close to the SPA itself will provide the opportunity reduce the harm to the SPA caused by visitors.  This could be achieved by closing some car parks or reducing the number of spaces in some of them.  Although it is recognised that car park management would be extremely unpopular with users of the SPA it would represent an effective measure, particularly where car parks are located close to the most sensitive parts of the SPA.  Where planning permission is needed for this, it may not prove possible to achieve such as result. 
14.5
Restricting access to certain parts of the SPA:  Consideration should be given, using powers within the Countryside and Rights of Way Act (CroW) Act to the revocation of the “right-to-roam” status of much of the SPA if it would help to manage these areas more effectively.  This would also help to address the issue of the condition of the habitat in addition to disturbance to the birds.  

14.6
Much of the SPA is in the ownership of the MOD where access is already controlled as the land is operational. These areas are controlled by bylaws, which can only be enforced by MOD employees. There is therefore a mechanism already in place for the control of visitors and management of much of the SPA (50%).  The MOD play a major role in the protection, management and restoration of the SPA. With this continued programme for improvement the quality of all MOD land is continuously raising both quality and management. This in turn could contribute to any mitigation requirement of future development.  As the land will need to be secured in perpetuity this might need primary legislation to ensure that management is always available if the MoD dispose of its interest in the land.  
14.7
Consideration could be given to the control of access to the SPA’s could be controlled by an independent authority which could have the same powers to enforce the bylaws as the MOD. A flexible zoned approach could be, for example, investigated within the SPA where zone A would be no access for dogs, Zone B access with dogs on leads and Zone C no restricted access. This could be changed as needed, such as when a particular area needs recovery time or during the nesting season. This would also educate visitors to understanding sensitive areas and time periods. 

Should seasonal access restrictions be considered in certain areas?    

14.8
Yes, access restrictions could include warden schemes requiring dogs to be kept on leads, walkers to stay on paths during the nesting season, and the reduction of the number of available spaces in car parks.  Those areas of most favourable condition could have access rights restricted or removed during the nesting season.  Restrictions need not apply throughout the year.  However, many of the areas are subject to “Right to Roam” under the Countryside and Rights of Way Act 2000.  

Are there other ways of controlling the impacts of cats and dogs?

14.9
Cats and dogs could be controlled by the use of wardens to enforce the keeping of dogs on leads.  The issue of covenants is addressed in the response to Question 15. 

Conclusions

14.10
Access management can provide the opportunity to mitigate harm caused as a result of recreational pressure on the SPA.  Seasonal access restrictions be considered in certain areas. 
15.
Question 15:
Are there other techniques which should be considered either as an alternative or in combination with SANGS, on-site mitigation and accessibility management?

General
15.1
The response to this question addresses techniques other than on-site and access management addressed in Questions 13 and 14.  A preliminary point is that the draft Delivery Plan is solely based around the recreational effects arising from new housing development. It does not cover all of the proposed impacts of new housing development, such as hydrological changes, pollution, noise and air pollution. It also does not cover potential impacts arising from other types of land use, such as employment or retail.  Each of the SPATBOL Local Authorities have commenced an Appropriate Assessment of their individual Core Strategy DPDs, and these are at varying stages of completion. These Appropriate Assessment reports identify the full range of other potential impacts likely to arise from new residential development and propose measures to avoid these impacts.  The Delivery Plan should therefore address these other forms of impact.  
Pet restrictions

15.2
In terms of controlling ownership of cats it is considered that the refusal of all new residential development within 400m would effectively address the concern of cat predation.  For developments beyond 400m it is considered unlikely that predation from cats associated with a new dwelling would be an issue.

15.3
There has been much debate about controlling the keeping of pets through the use of a condition as part of a planning permission.  The requirements of Circular 11/95 “Use of Conditions in Planning Permission” are quite clear in that “conditions should only be imposed where they are both necessary and reasonable, as well as enforceable, precise and relevant both to planning and to the development to be permitted”.  There is a difference of opinion between the SPATBOL authorities on aspects of this issue.  

15.4
Some of the authorities consider that it is neither reasonable nor practicable for local authorities to impose pet ownership restrictions or attempt to enforce these.  This is particularly the case for houses and properties owned by the occupier, where it is extremely unlikely that the local planning authority would wish to enforce against the owning of a pet.  It has been suggested that such conditions may be more successful where they can be enforced against a management company, which for example, controls a flatted development.  However, it is considered that the cumulative effect, over the whole of the area affected by the SPA, of a very small number of transgressions to this condition is likely to have a harmful effect on the SPA in-combination.  Some examples of local appeal decisions raising concerns over the enforceability of pet restrictions are presented in Appendix 15A.  
15.5
Alternatively, some authorities are of the view that such conditions can be a material consideration to avoid this specific impact on the SPA.  A review of local appeal decisions found several Inspectors supporting this point.  Some examples are presented in Appendix 15A.   

15.6
It should be noted that this cannot be relied upon as avoidance measures on its own, because it does nothing to reduce the effects of people using the heaths for recreation. Also, this measure is not likely to be enforceable in all housing stock; flatted developments with a management company or sheltered housing developments are examples of where this could be enforced with a degree of certainty. 

Education

15.7
The implementation of awareness-raising and education of the public with regard to biodiversity issues is widely recognised as having a positive impact. There are clear opportunities to develop interpretative facilities, especially in relation to the protected species, which can encourage and foster a greater understanding and appreciation of the importance and sensitive nature of the site. The provision of low-key, but high profile information and interpretation will be an essential tool in guiding the public away from sensitive areas and gaining their support for conservation work. 

Restrictions within 400m

15.8
Local recreational impact, arising from residents on foot can be avoided by excluding any net increase in residential development adjoining the boundary of the SPA, and within a range where predation from cats is likely to be a significant factor. This can also help protect lay-back land for grazing cattle, which maintains habitat condition, and wider feeding habitats for nightjars, which sustains bird populations. Vandalism and pollution arising from fires, flytipping etc are also more prevalent from households close to the SPA boundary. 

Inter-relationship between measures
15.9
A range of measures is needed which, not only provides attractive alternative opportunities for recreation, but also encourages residents to use these spaces by making the SPA harder to access and less attractive. An impact avoidance package is required, which combines both on-site and off-site measures in a ‘carrot and stick approach’. 

15.10
For example, the Bracknell Forest SPA Technical Background Paper to the Core Strategy DPD includes an Appropriate Assessment and an Avoidance and Mitigation Strategy, which addresses a holistic package of measures to be implemented together in order for the approach to be a success.  

Conclusions

15.11
The Delivery Plan is solely based around the recreational effects arising from new housing development. It does not cover all of the proposed impacts of new housing development, such as hydrological changes, pollution, noise and air pollution.  Pet restrictions through the use of conditions preventing the ownership of pets is largely unacceptable as it is unreasonable and unenforceable although there is divided opinion as to its applicability for certain types of flatted development. 
16.
Question 16: What period should the Delivery Plan cover and what would be the most appropriate process for its incorporation into planning policy?

The Delivery Plan is an informal document.  Should it be subject to wider consultation in order to give it ownership and legitimacy?

16.1
The Delivery Plan needs to cover the period of the lifetime of the whole South East Plan and subsequent Local Development Frameworks to implement its requirements. It should be reviewed as part of the general review of the South East Plan on a 5 yearly basis. The Delivery Plan needs to cover the whole lifetime of the South East Plan up to 2026 to demonstrate that the housing requirements of each authority can be implemented without a significant harm of the SPA. 

16.2
If the Delivery Plan covers a period shorter than the South East Plan (SEP), there can be no guarantee that the South East Plan could be implemented. This is a particular issue if the forthcoming Appropriate Assessment relies on the approach of the Delivery Plan for reconciling the impacts on the Thames Basin Heaths SPA. Without certainty that the Delivery Plan is both reasonable and can be implemented, there is a significant risk that the South East Plan would fail any challenge regarding the need to avoid impacts upon the Thames Basin Heaths SPA and be found to be unsound. The only solution if the Delivery Plan does not provide the answer is to seek a redistribution of development around the South East as required under SEP1, Policies LF11 and WCBV3.

16.3
It may be appropriate to formalise the requirements of the Delivery Plan through a Development Plan Document produced for all the authorities around the Thames Basin Heaths. The Council recognises that the Secretary of State has the power (under Section 15 (4) of the Planning and Compulsory Purchase Act 2004 – ST1) to direct the authorities around the SPA to make changes that he feels are necessary to the Local Development Scheme. This could include the requirement to produce a Joint Development Plan Document. In the event that the local authorities around the Thames Basin Heaths do not progress the joint Development Plan Document, the Secretary of State can then use his powers under Section 27 of ST1 to write the Joint Development Plan Document on the Thames Basin Heaths. 

16.4
Affected authorities recognise that there have been suggestions that each authority could produce their own Development Plan Document or Supplementary Planning Document to deal with the issues associated with the SPA. However, there may be issues about the consistency of the documents produced by each authority and whether they each adequately address the requirements of the Directive. This is particularly important when they may examined by different Inspector’s at a variety of dates. There may also be an issue of whether each of the authorities around the SPA would wish to proceed with either a Development Plan Document or Supplementary Planning Document on this subject.

Conclusions 

16.5
The Delivery Plan needs to cover the whole lifetime of the South East Plan up to 2026 to demonstrate that the housing requirements of each authority can be implemented without a significant harm of the SPA.
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