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INTRODUCTION
1.1 SEERA issued a draft Regional Spatial Strategy (RSS9) entitled the South East Plan (SEP) on 31st March 2006.  Responsibility for finalising the SEP now lies with the Secretary of State (SofS) who has appointed an independent Examining Panel to hold an Examination in Public (EiP) to assist this process.

1.2 The EiP is scheduled to start on 28th November 2006 and it will run until 26th March 2007.  The EiP will address a wide range of topics, including: Growth, Housing, Transport, Economic Development, Waste and Minerals and Environment, as well as a number of proposed growth areas, including the Sussex Coast, South Hampshire, Thames Gateway, Central Oxfordshire and the Blackwater Valley.

1.3 In addition, the Panel has arranged a number of technical meetings to discuss the Thames Basin Heath Special Protection Area (SPA).  The first of these starts on 21st November 2006 and is an open meeting.  Attendance at further technical meeting days is by invitation only.

1.4 The SPA was designated in March 2005 and as such is protected by the Conservation (Natural Habitats &c) Regulations 1994, know as the Habitats Directive.  The international importance of the SPA, which consists of 13 Sites of Special Scientific Interest (SSSIs) spread across 8400 hectares of land within 15 LPAs in Hampshire, Berkshire and Surrey, is due to the significant populations of 3 species of protected heathland birds (woodlark, nightjar and Dartford warbler).  

1.5 This statement is submitted by DLP on behalf of Hallam Land Management who have specific interests in the areas affected by the SPA and SLPT who share the concern that the current situation, which effectively places a moratorium on residential development within 5 kilometres of the SPA, is having a negative impact upon economic prosperity and housing delivery in the region.  

1.6 In May 2006, English Nature (EN) published a draft Delivery Plan (DP), which was issued to all of the affected Local Planning Authorities (LPA’s).  At present the DP has no statutory status, but it is intended to provide a generic approach to addressing the impact of new residential development on the SPA.  In particular, it aims to provide a method through which LPA’s can meet the requirements of the Habitats Directive.

1.7 The DP is based on the premise that recreational pressure, particularly dog walking, has a detrimental impact upon the protected ground nesting bird populations within the SPA.  It contends that further residential development within 5 kilometres of the edges of the SPA would increase such pressures upon the protected bird species.

1.8 The DP seeks to prevent all residential development within 400 metres of the SPA and it advocates a number of mitigation measures for residential developments between 400m and 5 kilometres of the SPA.  The primary of these measures is the provision of alternative areas of open space, known as Suitable Accessible Natural Green Space (SANGS), which would hopefully be used by some of the walking and dog walking population instead of the SPA.

1.9 The technical meetings are being held to examine the soundness of the DP, both in terms of the robustness of the research on which it is based and with regard to the approach it advocates.  The Panel has produced a list of questions to be addressed at the technical meetings.  This position paper addresses each of the questions posed by the Panel as follows:

2
Question 1 – How comprehensive is the evidence base for the plan?

2.1 In the DP (paragraph 1.3.1), EN states that the SPA is of international importance for its heathland birds: the woodlark, nightjar and Dartford warbler.  The SPA supports the second largest concentration of Dartford warbler in Great Britain, the third largest number of woodlarks and the fourth largest population of breeding nightjars.  

2.2 Over the last 10 years it is understood that the populations of woodlark, nightjar and Dartford warbler on the SPA have increased.  Appendix 5 attached to the DP contains frequently asked questions about the DP.  Question 5 states that “Bird populations are going up – surely this shows that recreation is not an issue?”  In response, EN states that research clearly shows that bird populations are lower in locations nearer to built-up areas and the increases in bird population could be explained by mild winters and direct conservation action.  EN puts forward no evidence to support this dismissal of the fact that bird populations have increased in the SPA in recent years.  The question has to be asked that if bird populations in the SPA are increasing, why are such stringent constraints on residential development needed?  EN should answer this question by commissioning relevant research of bird populations in the SPA to find out why populations are increasing, despite all of the alleged human population pressures.

2.3 Studies by Liley and Clarke (2002, 2003), referred to in paragraph 1.4.2 of the DP, found that the density of the nightjar population on heathland sites in Dorset was directly related to the proximity of development.  Nightjars preferred to nest further away from built-up areas where human activity was less.  Paragraph 1.4.3 refers to a study of nightjars by Morrison (2002), which found that breeding success improved the further the nests were from human activity.  Paragraph 1.4.4 refers to a study by Mallord (2005) on 16 sites in Southern England, which found that woodlarks are also sensitive to human disturbance, although fewer birds were found on isolated sites as well as those near to developed areas.  There is less research regarding Dartford warblers.  Paragraph 1.4.5 refers to interim results of PhD research by Giselle Murison, which indicates that isolated and/or sites near to urban areas have fewer Dartford warblers.  Research points to a critical disturbance issue being the impact of dogs and walkers.  Ground nesting birds can be “flushed out” by dogs, particularly when they are let off the lead, and this has a detrimental impact upon the bird population.  EN concludes that increased human population around the SPA will lead to increased walking and dog walking on the SPA and therefore will increase the disturbance of the birds.  

2.4 It is noticeable that the vast majority of the research relied upon by EN relates to heathlands in Dorset and very little which is specific to the TBH SPA.  There is only a single survey, undertaken by Liley et al in August 2005, which looked at visitor patterns across the TBH SPA.
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Question 2 - Does the plan correctly interpret the requirements of the Habitats Regulations and the European Directives on which it is based?

3.1
Section 1.5 of the DP sets out EN’s interpretation of the legislative background pertaining to the SPA.  It refers, in paragraph 1.5.1, to sections 48 to 53 of the Habitat Regulations, Government circulars and PPS9 Biodiversity and Geological Conservation, stating that the regulations restrict the grant of planning permission if it cannot be ascertained that the proposal, alone or in combination with others, would not have an adverse effect on the SPA.  The precautionary principle requires that an appropriate assessment should be undertaken to prove that the development, alone or in combination with others, will not adversely affect the SPA before permission can be granted.  Effectively there is a “presumption against residential development” within 5 kilometres of an SPA unless avoidance and mitigation measures, which form part of a development package, eliminate any potential for adverse effects upon the SPA (paragraph 1.5.7).

3.2
Regulation 49 of the Habitat Regulations states that if the competent authority is satisfied that, there being no alternative solutions, the plan or project must be carried out for imperative reasons of overriding public interest (which, subject to paragraph (2), may be of a social or economic nature), the competent authority may agree to the plan or project notwithstanding a negative assessment of the implications for the site. (my underlining)

3.3
Paragraph 1.3.2 of the DP refers to the Land Use Consultants study (2005), which calculates that at least 35,170 dwellings will need to be built around the SPA, based upon current allocations to 2016.  Clearly, there is a proven need for this amount of housing in this area and it incorrect for EN to state, in paragraph 1.5.10, that for all residential developments there will be “alternative solutions” available, i.e. alternative housing sites.  The sites on which the 35,170 dwellings are proposed, have been allocated over a period of years, and are the best sites available to delivery much needed housing and in particular low cost, affordable housing in this area.  By interpreting the Habitat Regulations in such a negative way EN is preventing this recognised need from being met.  In my opinion, the need for housing is at least as great as the need to protect endangered bird species on the SPA.  A more balanced interpretation of the Habitat Regulations would be in order, which would take account of the lack of “alternative solutions” or housing sites in this area and allow at least some of the much needed housing to be provided while the DP is being brought forward.

4 Question 3 - What impact is further housing development likely to have on the TBH SPA and how robust is the evidence that such impact would be significant?

4.1
As stated above, a further 35,170 dwellings are planned within 5 kilometres of the SPA in the next 10 years.  EN has used national average population figures to surmise that these dwellings will house an average of 2.4 people, leading to an increase in population of 84,408.  EN suggests that many of these new households will own cats and/or dogs, which will make use of the SPA and adversely affect the protected birds.  However, it is highly unlikely that this will be the case.  Government population projections suggest that 80% of new households will consist of just one person.  Single person households often live in flats.  Covenants and leases, in the interest of neighbourliness, often prohibit the keeping of cats and dogs in flats.  For this and other reasons, it is by no means certain that the planned dwellings will cause as much additional recreational use of the SPA as EN fears.

4.2 In some parts of the SPA area, the population is actually declining, because of reducing household sizes and other factors.  Therefore, additional housing is needed in order to maintain population levels.  Allowing extra housing in areas with declining population numbers would not increase the pressure upon the SPA, because the population growth will not match the housing growth. 

4.3
Paragraph 2.1.2 states that 40,000 additional homes are allocated around the SPA, with more to come through the new SEP, which would, presumably, potentially house up to 96,000 people (at 2.4 persons per household).  However, as stated above, many of these new dwellings are needed to house new households generated locally, caused, for example, by relationships breaking up and first time buyers.  EN offers no information by way of their estimate of the likely net increase in population as the result of the provision of these homes.  I would suggest that 40,000 new dwellings does not equate to 96,000 new people coming into the area, for a variety of reasons, as set out above.  EN should not assume that each and every new dwelling will add to the pressure on the SPA, as many of the new households will simply be moving from one part of the area to another.

4.4
Different parts of the SPA have different characteristics and different levels of public use.  For example, The Look Out, on the southern edge of Bracknell, is a major leisure destination managed by Bracknell Forest Borough Council.  It has a large car park and families are actively encouraged by the council to visit and make use of the Discovery Centre, “Go Ape”, children’s play areas and foot/cycle paths through the forest.  This small part of the SPA is visited by thousands of people every year. Yet, there are other parts of the SPA that are seldom if ever used by the public, such as the areas owned by the MoD. The DP takes no account of the different characteristics of different parts of the SPA.  The 400m, 2 and 5 kilometre lines around the SPA have been drawn without consideration for the public access points to the SPA.  If much of the SPA is not accessible, it is not likely to be affected by increased development.  Therefore, it makes sense for the areas, which are not accessible, to be excluded from the plan.  Furthermore, if the public can only gain access to the SPA via a limited number of access points, such as “The Look Out” at Bracknell, then it would be logical to draw the 400m, 2 and 5 kilometre lines round these access points rather than the edges of the SPA.  This would reflect the actual situation on the ground and would enable large parts of the area, which is currently blighted by EN’s presumption against residential development, to be released from this constraint.  This more logical approach to the situation would enable at least some residential development, currently blighted, to proceed to help meet local housing need.

4 Question 4 – Would all forms of residential development have a similar impact on the SPA or should the type of development be a consideration?

5.1 I firmly believe that not all types of residential development are likely to have the same impact upon the SPA.  Different types of development will house different types of people.  Houses will be occupied primarily by families, some with children and pets.  However, flats will primarily be occupied by smaller households, many without children or pets.  Sheltered flats will be occupied by older people, many of whom will be of limited mobility and will be likely to make little use of the SPA for recreation.  A recent appeal decision (APP/N1730/A/06/1197258) at Branksomewood Road, Fleet in Hart District illustrates this point.  The appeal, for 24 category II sheltered apartments, was allowed and with regard to the impact upon the SPA the Inspector stated that:

“45. The appeal is for category 2 sheltered accommodation; that is ,grouped flatlets for less active elderly people, incorporating communal facilities.  The residents are not likely to be particularly mobile and unlikely to walk the 1.5 kilometres or more to the SPA.  Furthermore, this type of resident is not likely to drive a car – a point accepted by the planning authority and the highway authority in that a very low level of car parking provision has been agreed as appropriate for this scheme.  That is, the residents are unlikely to make regular or significant use of the constituent parts of the SPA for their own outdoor recreational 
needs.  It follows, therefore, that even if they were to be the owners of dogs, these would not be taken regularly to the SPA areas.  However, this last point could be assured by management measures at the home prohibiting the keeping of cats and dogs.  This has been included in the offered s106 planning obligation.” 


“46. Although the scheme would result in a net addition of 21 housing units, the three present properties are large family houses, offering unrestricted accommodation for people living a more active lifestyle than the residents of the proposed scheme, with the likelihood of them being car owners and with no limitation on the keeping of pets.  These houses are to be demolished and lost from the local stock.  That is, the net effect with regard to the particular concerns for nature conservation is likely to be at least neutral, if not an actual reduction in the level of threat.”

5.2 The Inspector allowed the appeal and clearly established that if residents of the development pose little or no risk to the SPA, then there should be no reason for withholding planning permission for the development.  EN states in paragraph 2.2.6 of the draft DP, that:

Retirement flats are also covered by the Delivery Plan as it is considered that residents of these developments are still likely to be active and could normally be expected to use the SPA.

5.3
However, the above mentioned appeal decision clearly demonstrates that EN is not supported and category II sheltered flats should not be subject to the same controls as open market housing, because of the limited mobility of the residents and the likelihood of pet ownership being 
controlled.
 

6 Question 5 – Has the requirement to apply an “in-combination” test been correctly interpreted and applied?

6.1 It is a long established principle of the planning process that each development proposal should be considered according to its individual merits.  EN’s “in-combination” test flies in the face of this principle, in that it leads to the assumption that all residential development proposals, whether they are for 1,000 dwellings or just 1, will have the same “significant” impact upon the SPA and should be refused permission. The “in-combination” test is prejudiced against modest proposals, which would provide much needed homes without causing any “harm to interests of acknowledged importance”.  Such schemes, if assessed on their individual merits, as they should be, would not cause any harm and should be granted permission.  Indeed, examples of this can be seen in the appeal decisions referred to above, where the inspector looked closely at the likely impact of the proposals and decided that “on their merits” the schemes would not cause “significant“ harm to the SPA.  EN does not operate this rule.  The “in-combination” test is, effectively, a presumption against development that is enforced by EN and LPAs without due regard to the individual merits of each case and it flies in the face of the presumption in favour of development established by s.54A of the Town and Country Planning Act 1990.

7 Question 6 – Should the Delivery Plan give more guidance on the balance between the potential techniques that could mitigate the impact upon the SPA?

7.1 The DP says little about alternatives to SANGS. It states in paragraph 2.2.4, that on-site mitigation measures, such as access and habitat management, which could be extremely effective at minimising disturbance of the birds nesting on the SPA, will be implemented by EN and others, but this does not form part of the DP.  The vast majority of the DP is devoted to justifying SANGS and explaining how they will be provided.  For reasons that will be expanded upon below, there can be no guarantee that SANGS will be provided in the form that EN envisages.  Therefore, it should operate according to its own “precautionary principle” and give more time and resources to on-site mitigation measures, as mentioned above, which could be equally or more effective in protecting the ground nesting birds from walkers and dogs.  This point is explored in more detail below.

7.2 With regard to thresholds, as mentioned in paragraph 6.1 above, I believe that each application should be determined on its individual merits.  In my opinion, smaller developments of, say, 10 dwellings or less, are likely to have a minimal impact upon the SPA.  Therefore, operating a threshold system for smaller developments, which would not, when considered on their merits, “significantly” harm the SPA would be a logical route forward.
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Question 7 – What evidence is there that provision of SANGS will effectively mitigate any adverse impact on the integrity of the SPA?
8.1 This is a key question.  EN is placing a huge reliance upon a wholly untested and unprecedented system of front loaded infrastructure provision on a massive scale.  If the SANGS system goes ahead with, say, 16,000 dwellings proposed within 2 kilometres of the SPA and, say, 24,000 dwellings proposed between 2 and 5 kilometres of the SPA, according to the formula put forward by EN in paragraphs 5.12.2 and 5.12.3 of the DP, there will be a requirement for 614 hectares of SANGS within 2 kilometres and 460 hectares of SANGS between 2 and 5 kilometres of the SPA.  This requirement, of well over 1,000 hectares of SANGs, is a massive undertaking and what is particularly worrying for the house building industry is that EN requires the provision of SANGS to be “up front” i.e. provided before the housing is allowed to go ahead.  Paragraph 8.8 of the DP states that for larger developments SANGS should be in place before the housing is completed and “..there may be some flexibility regarding provision of SANGS up front for smaller developments if it can be demonstrated that a mechanism is in place to deliver the Greenspace and a clear timetable set out”.  However, in my opinion, such limited flexibility will make it extremely difficult for smaller developers to bring forward smaller schemes.  Whilst they may be willing to contribute to the funding of the provision of the SANGS in their area and they will be able to draw up s106 agreements to facilitate this, they will be in the hands of EN and the LPA concerned.  If no schemes are in the pipeline for their area, they will be unable to deliver development.  Moreover there would appear to be no means available by which they would be able to identify this problem at the time of site purchase

8.2 The other obvious problem with SANGS is that it will simply not be possible to artificially recreate the characteristics of the SPA on what is now currently farmland or woodland.  If the SANGS are not as attractive as the SPA to the public then they will not be used.  EN simply cannot assume that providing SANGS will automatically reduce pressure on the SPA.  It is not that simple.

9 Question 8 – Is it possible to deliver sufficient alternative open space (SANGS) of suitable quality in appropriate and accessible locations at an acceptable cost and within the necessary time frame?

9.1
Obviously, there is sufficient land in the area surrounding the SPA, which could be used as SANGS in the future.  However, what the study does not demonstrate is that sufficient land is genuinely available and at a cost that is affordable.  Much of the land identified in the study is owned by farmers and other landowners.  It is very likely that if they are approached by councils or developers and told that their land is needed to facilitate high value residential development, they will ask for considerable remuneration, which in many cases may render the proposals unviable.  It is not good enough to identify land on a map and say that it is available, when it is very likely that it won’t be, at least not at an affordable price.  For example, when LPAs identify land for housing they consult with the landowner first, before allocating the site.  If the landowner answers that the land is not and will not be available for development then the LPA moves on the next site.  If the SANGS are identified too early in the process and these identifications are fixed, the owners will be able to hold the developers and the LPAs to ransom.  To avoid this, the exact boundaries of SANGS should not be fixed.  If EN persists with the SANGS concept, it should leave it up to LPAs and developers to bring forward suitable sites that are obtainable at a suitable price and within a short enough timescale.

9.2
In Appendix 5, question 14 concerns the use of CPO powers by LPAs to secure land for SANGS.  It is very easy for EN to identify CPO powers as a mechanism for the purchase of land for SANGS.  However, in our experience LPAs are extremely reluctant to use CPO powers, because of the costs and time involved.  In many cases, public inquiries may be required to secure the land needed and all CPO cases will take a great deal of time and expense to complete, leading to more delays for housing provision.  I am certain that LPAs will only use CPO powers as a last resort.  Consequently, the SANGS acquisition process is likely to be extremely protracted.

9.3
As stated above (para 8.2), it will not be possible to exactly replicate the unique characteristics of the SPA on what is now farmland or woodland. Therefore, it cannot be guaranteed that the public will find SANGS attractive places to walk and walk their dogs, so that any relief of pressure on the SPA cannot be guaranteed.  If developers are to be expected to pay for the level of work that will be required to bring what is now farmland or woodland up to the standard of landscape seen in the SPA, then it is highly likely that a great many residential schemes will be rendered unviable by the SANGS concept.  Furthermore, securing the land needed at the right price, agreeing the works needed to upgrade the landscape of the SANGS and negotiating how best to pay for this work, will all take time.  New housing is needed now and the delays that are apparent in this proposed system could be massive, with significant consequences for the local economy, for affordability and on the ability to address the issue of longer distance commuting. 
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Question 9 – What mechanism could be used to ensure such open space is provided?  Should it be provided before development takes place or within a specified time span of development 
commencing?

10.1
For major developments, such as the 1,000 flats in the Bracknell Town Centre Redevelopment, if SANGS are to be provided they should be secured by way of a s106 agreement ensuring that the developer provides the SANGS or a proportionate financial contribution within a reasonable timescale.  Smaller developments, which cannot individually provide SANGS, would be wholly predicated on financial contributions which should be collected by the LPA concerned, by way of a s106 agreement, the Authority then being responsible for providing SANGS and other mitigation works within the area local to each site.  

10.2
It is wholly impractical that the SANGS must be provided before development can commence.  Undoubtedly, it will take time for LPA’s to collect monies, identify and acquire sites and upgrade them to create SANGS.  At this stage we do not know how long it will take for this process to be completed.  At present numerous residential proposals have been on hold for more than a year.  It is likely that it will be another six months to a year before the DP is adopted by all of the LPA’s as an SPD.  It is easy to envisage that it will take at least three years for the LPAs to acquire the land and create the SANGS.  Quite simply, the delays inherent in waiting for the SANGS to be provided first will have a further negative effect upon the residential development industry in the SPA and much needed homes, especially affordable homes, will not be delivered with all the consequent financial social and economic disbenefits.  It is critical that residential development is not delayed still further by EN’s requirement for the prior provision of SANGS.  Other infrastructure provision, secured by s106 agreements, such as highway improvements etc, is normally subject to a clause, which states that if the LPA does not spend the money contributed within a period of 3 years, then it should be returned to the developer.  Such a clause on s106 agreements regarding contributions to be spent on SANGS would be equally appropriate and would ensure that they are provided without further unnecessary delay in the development process.

10.3
This approach was considered acceptable by an appeal inspector recently.  A scheme of 24 flats in Farnborough (Appeal ref: APP/P1750/A/06/200858) was allowed on 4th July 2006.  Paragraph 20 of the decision letter states that:


“EN question the use of conditions to secure contributions towards the provision of alternative “Greenspace” on the basis of the appropriateness of this type of condition in the light of circular 11/95 (relevant tests) and the uncertainty of delivery of the Greenspace.  However, in this case the contribution would be guaranteed by the undertaking … So there seems to me to be no reason why the contribution offered could not be used within a reasonable timescale providing a degree of mitigation.”

10.4
There is no need for mitigation measures to be provided prior to development commencing.  Appropriately worded s106 agreements will ensure that mitigation measures are provided within a reasonable timescale, under the control of the LPA’s concerned.
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Question 10 - Is the Zonal approach set out in EN’s draft Delivery Plan appropriate?
a) Are the zones at the right distances?

11.1
The 400m zone, wherein residential development is prohibited seems to be reasonable, given that predating cats tend to roam no more than 400m from their homes and 400m represents easy walking distance for people and dogs.  The 5 kilometre zone is based upon the Liley (2005) and Clarke (2005) study results, which indicate that about 75% of drivers to the SPA travel no further than this distance (as the crow flies).  The 2 kilometre zone appears to be a logical interim distance as it captures about 95% of walkers and about 40% of drivers visiting the SPA.

b) Is the way the distances are measured appropriate?

11.2
EN primarily relies upon the Liley and Clarke studies for the data, as explained above.  In the absence of any more detailed or specific data, it would appear that the distances are measured appropriately.

c) What level of use is actually made of the SPA for recreational purposes by people living in the zones?

11.3
The studies indicate that about 75% of people visiting the SPA travel from within the 5 kilometre zone.  The studies also indicate that the most frequent users of the SPA are dog walkers.  What hasn’t been asked by the researchers is how many people, who live within the 5 kilometre zone, actually use the SPA, what they use it for and how frequently.  The answer to the question is not available in the results of the on-site studies and in absence of this the impact on the SPA and the ability of SANGS to divert pressure can only be the subject of speculation.

d) What level of use is generated from outside the zones?

11.4
According to the Liley study (paragraph 3.4.9), all walkers, over 90% of cyclists and 75% of drivers visiting the SPA travel from within the 5 kilometre zone.  Therefore, only about a quarter of SPA users travel more than 5 kilometres.  This emphasises the fact that usage of the SPA is primarily by local people.

e) How far do the patterns of use vary in different parts of the area?

11.5
Different parts of the SPA are used to different degrees.  The Look Out at Bracknell, for example, is very popular and Bracknell Forest Borough Council heavily promotes its use.  However, about one third of the SPA is not used at all by the public, because it is used by the MoD.  

12
Question 11 - Is the basis on which the suggested 16 and 8 ha greenspace land mitigation standards for development in the 2km and 5km zones have been calculated sufficiently robust?
12.1
Visitor surveys indicate that people walking at the SPA walk an average of 2.3 to 2.5 kilometres (paragraph 4.13) and SANGS need to be large enough to provide circular walks of this distance.  SANGS also need to be attractive enough to offer a real alternative to the SPA for walkers and other users.  Reference is made to recent proposals at QE2 Barracks in Fleet, where 18 ha per 1000 population was accepted by EN and Lorraine Road, Camberley where upgrading of existing Public Open Space at 21 ha per 1000 population was agreed with the LPA.  In my opinion, these examples cannot help to form policy as the developers in each case simply reacted to demands from EN and the LPAs.  The proposed provision of SANGS in each case was not based upon detailed research of local need, but simply on the desire of the developer to secure planning permission.  In this context, the figures of 16 and 8 ha per 1000 population, are not based on any  NPFA standards, and are arbitrary as they are based upon no substantive evidence.  Indeed, this view is confirmed by EN itself, which states, in paragraph 5.12.4, that

The standards should not be presented in a way that makes them appear to be more sophisticated or more accurate than they are, because this would be misleading.  Rather, the standards are set at a level which reflects the evidence and professional judgement available, and will be subject to public discussion, and, if adopted, monitoring.

12.2
Given that the “evidence” upon which the proposed standards are based is minimal, it seems to me that “professional judgement” is their main basis.  Without evidence to back the proposed standards up, they do not, in my opinion, have any firm foundation and EN should be asked to provide much more convincing evidence to support its proposals, which will have a dramatic effect upon future land use in the SPA area as well as the financial viability of a great many residential development schemes.

13
Question 12 – Are the minimum sizes for SANGs and the proportion of total SANGs provision by area appropriate?

13.1 It appears that the data used to justify the size of SANGS based on distances from the SPA is limited and, again, these figures seem to be based on “professional judgement”.  I would hope that in reality, when the provision of SANGS will be based, largely, upon what land is available, at what price and where, EN and LPAs will interpret these standards in a flexible and realistic way, rather than the prescriptive, but unjustified way, set out in section 7 of the DP. Failure to do so will have a significant negative effect on housing delivery. 
14 Question 13 – What contribution can on site mitigation make to addressing the impact of additional housing?  How should this be addressed in the delivery plan? 

14.1 There are numerous ways in which the ground nesting birds on the SPA can be protected on site, such as: preventing access for the public to certain areas during the breeding season, requiring dogs to be kept on leads in certain areas at certain times, reducing the amount of car parking to make the SPA less attractive as a destination for leisure, provision of wardens to police the SPA and ensure that the public are not putting the birds at risk etc.  

14.2 It is possible that on-site mitigation measures, such as the examples given above, will be enough to off set the impact of future development upon the ground nesting birds in the SPA.  For example, if the birds are protected, by preventing public access to certain parts of the SPA, at least during the nesting season, or if dogs were not allowed off leads and this were properly policed, would there actually be any need for off-site mitigation (SANGS)?  I have considerable doubts with regard to the deliverability of the SANGS, as explained above, because of the likely costs involved, the likely delays and the fact that none of the land required is certain to be available.  Perhaps it would be preferable to just implement on-site measures, such as those set out above, which could be implemented by LPA’s and EN, while being paid for by developer contributions secured through s106 agreements.

15 Question 14 – Could the impact be addressed by managing access to the SPA more effectively?  Would controlling access be appropriate?  Are there more effective means for controlling ownership of dogs and cats?

15.1 As stated above in answer to question 13, I consider that LPAs and EN could adopt measures to reduce public access to the SPA, which would help to protect the birds, such as reducing car parking availability, reducing access to parts of the SPA during the nesting season, ensuring that dogs are kept on leads in certain areas, even fencing off the most vulnerable areas or closing the SPA at certain times of year.  LPAs and EN may resile from having to police such measures, but on balance and in any case, protection of bird species can be considered more important than individual’s rights to walk dogs.  

15.2 With regard to predating cats living near to the SPA, it would probably be seen as unnecessarily draconian to prevent residents from keeping cats within the 400m zone.  However, measures can be taken to fence against cat predation in ways which are not visually intrusive.  Moreover EN have accepted the value of providing information boards and householder information describing the sensitive nature of the local environment, accepting that public education is a key to sustaining conservation.  This was in respect of the Fengate redevelopment, Peterborough, and its potential impact on wintering wildfowl in the nearby Nene Washes cSPA.  

15.3 In new development within 5km of the SPA, conditions and s106 agreements could be used to prevent new residents from keeping dogs.  This would be no more onerous than standard leases on flats, which usually prevent residents from keeping pets and it would reduce the likelihood of residents using the SPA for dog walking.  EN is concerned that such conditions would be difficult to police, but LPAs are accustomed to taking responsibility for compliance with conditions.  If the protected birds are considered to be worth protecting, the LPAs should be prepared to make the effort to enforce the conditions.

16 Question 15 – Are there other techniques, which should be considered either as an alternative or in combination with SANGs, on-site mitigation and accessibility management?

16.1 As I have already stated above, I have my doubts with regard to the viability and deliverability of SANGS.  Even if they can be delivered there is no guarantee that the public will seek them out in preference to the SPA, which is a long established resource with a unique character.  SANGS will not be able to replicate this.  In my opinion, as I have already stated above, it would be better to undertake on-site measures to protect the birds on the SPA more effectively.  These measures include several mentioned above and no doubt there are other measures that could be available.

16.2 On-site measures have the distinct advantage over off-site mitigation of being capable of being delivered and controlled by LPAs and EN.  Some of the measures may require Government legislation or new by-laws, such as banning dogs from certain parts of the SPA at certain times of the year or preventing dogs from being let off the lead at certain times, but these are viable options along with education and information measures.  I am certain that the house building industry would be happy to make financial contributions to enable the LPAs and EN to implement these measures, through the employment of wardens, public education etc.  In my opinion, requiring developers to pay for on-site mitigation measures, that can be reasonably guaranteed, would be far more preferable to expecting house builders to wait for SANGS to be provided before they can commence any further development within the SPA zone, especially as the success of SANGS cannot be guaranteed.

17 Question 16 – What period should the delivery plan cover and what would be the most appropriate process for its incorporation into planning policy?

17.1 Paragraph 8.1 states that the DP “will be implemented at a local level through the Local Development Frameworks as a Supplementary Planning Document (SPD)”, which will be adopted by all of the relevant LPAs and then linked to conservation and housing policies in Core Strategy or Housing DPDs.  The SPD and DPD policies will be subject to public consultation and they will increase in weight as a material consideration as they travel through the adoption process.  

17.2 However, this will take time and it is possible that it will be another year or more before the DP is incorporated into policy sufficiently to enable residential development to be implemented within the SPA area.  Therefore, in my opinion, interim measures are needed in the short term.  If all relevant parties could agree the DP, in a suitably amended form, then LPAs could start approving residential schemes in the 5km zone, in return for contributions for mitigation measures, which would begin protecting the birds.  These interim measures are needed now and not in 6 months or a years time.  Otherwise, further damage will be inflicted upon the house building industry in the SPA area and many more people in need of a home will have to go without.

17.3 In my opinion, the time frame of the DP is not important.  The important requirement is that it should be adopted as SPD by the LPAs concerned as soon as possible and it should be reviewed on a regular basis in the future in order to ensure that it stays relevant and implementable.

18 SUMMARY

18.1 EN’s draft DP seems to be based upon very limited evidence.  Only the Liley et al study (2005) has examined visitor patterns at the TBH SPA, while all the other reports address other SPAs.  The need for housing should be given more weight in order to enable the Habitat Regulations to be more flexibly interpreted.  The household size based figures used do not take sufficient account of projected reductions in household size.  Housing for the elderly will not affect the SPA and should be excluded from the DP.  The “in combination” test is effectively a “presumption against” development and flies in the face of the general principle of determining each application on its individual merits.  

18.2 EN places too much emphasis upon the provision of SANGS and more emphasis should be placed upon on-site mitigation measures.  There is no evidence that SANGS will form an effective alternative to SPAs.  I have grave doubts regarding the deliverability of SANGS, because of ownership constraints, costs, etc.  If the provision of SANGS prior to commencement of development is required by the DP, it will cause further unnecessary delays and will have a wholly negative impact upon the deliverability of much needed housing in the SPA area.

18.3 The 400m, 2km and 5km zones appear to be correct, based upon the evidence available.  However the 16ha/1000 population and 8ha/1000 population standards appear to be based primarily on “professional judgement” rather than actual evidence and I doubt that the need for such a high level of provision is justified.  In my opinion, SANGS will be virtually impossible to deliver and it would be far better to concentrate resources on on-site mitigation measures, such as habitat and user management.  I consider that developers would be far more willing and able to provide funds for on-site mitigation measures, which LPAs and EN will be able to control, than off-site SANGS, which probably will not be able to be provided within a reasonable time scale.  

18.4 The DP needs to be adopted as SPD as soon as possible by the relevant LPAs.  It should also be subject to regular review.
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