BACKGROUND PAPER FOR FIRST TECHNICAL MEETING ON THE DRAFT DELIVERY PLAN FOR THE THAMES BASIN HEATHS SPECIAL PROTECTION AREA
TBH/86/1
The Thames Basin Heaths Special Protection Area (SPA) was classified in March 2005 and as such is protected under the Conservation (Natural Habitats & c) Regulations 1994 (Habitats Directive).  The international importance of the SPA is due to the significant populations of 3 species of heathland birds (woodlark, nightjar and Dartford Warbler) which it supports. It consists of 13 Sites of Special Scientific Interest spread out across Surrey, Hampshire and Berkshire.  In total it covers an area of 8400 hectares.  It is predominantly heathland but it also includes areas of deciduous woodland and grassland, as well as actively managed conifer plantations.  In many locations the SPA borders or lies close to major centres of population.

The draft English Nature Delivery Plan was published in May 2006.  It has no statutory status but is intended to provide a generic approach to addressing the impact of new residential development on the SPA.  In particular it aims to provide a method through which competent authorities can meet the requirements of the Habitats Directive.  

Since May 2006 English Nature has sought to encourage such authorities to adopt the approach set out in the Plan when dealing with new residential development within 5 kilometres of the SPA.  Some local authorities have produced mini-delivery plans for parts of the SPA area.  Others have adopted the approach when dealing with large scale development proposals in their area.

The Plan is based on the premise that recreational pressure, particularly dog walking, has a detrimental impact on ground nesting bird populations.  It contends that further residential developments within 5 kilometres of the edge of the SPA would exacerbate such pressures either in their own right or in combination.

It seeks therefore to restrict all new residential development within 400 metres of the SPA (Zone A) and advocates a number of mitigation measures for development within 400 metres to 5 kilometres (Zones B & C).  The primary of these measures is the provision of appropriate alternative open space, which is referred to in the Plan as Suitable Accessible Natural Green Space (SANGS).  The Plan sets down specific thresholds for the provision of such space, requiring higher amounts for development within Zone B (400 metres to 2 kilometres) than in Zone C (2-5 kilometres)
.  It then goes on to provide further guidance on the nature and breakdown of this open space.

In addition it recommends that the off-site mitigation through the provision of SANGS be supported by on-site mitigation measures and accessibility management although it goes into far less detail about these measures.

The technical meetings are intended to examine the soundness of the Delivery Plan both in respect of the robustness of the research on which it is based and with regard to the approach it advocates.  They are also intended to explore whether there are ways the Plan could be improved and what alternative approaches, if any, might be appropriate if the Plan were to be found unsound.  

The discussions will centre on the questions set out below and you are asked to address each of these questions briefly in the position paper which you are requested to submit by 30 October 2006.  If you consider that there are any additional important points which go to the soundness of the Plan, which are not covered by these questions you should include these briefly at the end of the paper under a separate heading.

Questions/topics 
(This paper does not define which questions will be considered on which days.  This information will be included in the final agenda which will be issued on 6 November.  Discussion of some questions (e.g. 14) may be deferred until a later meeting when the further research which has been commissioned by Natural England is available)
1) How comprehensive is the evidence base for the Plan?
What is the current status of the populations of woodlark, nightjar and Dartford Warbler and how has this changed over the last 10 years.  How reliable is the evidence that further recreational use of the SPA would have a detrimental impact on these populations?  Is it appropriate to rely on studies done on the Dorset Heaths in developing an approach for the Thames Basin Heaths SPA?
2) Does the Plan correctly interpret the requirements of the Habitats Regulations and the European Directives on which is it based?

Is the Plan’s approach to assessing the likely significant impact correct or do the Regulations allow greater flexibility?


The legislation is more involved that the black and white approach advocated by Natural England and apparently accepted without reservation by a number of Council's.   
The requirement for carrying out an Appropriate Assessment is only applicable if the initial screening assessment or evaluation identifies a likelihood of a significant impact occurring (i.e. beyond Box 2 Circular 6/2005).  

The Delivery Plan approach is not considered to be accurate as it is entirely based on the premise that:

(a) additional residential units would automatically result a detrimental impact on the SPA and

(b) that an Appropriate Assessment is required in all circumstances (although the conclusion is already predetermined by point (a) )
The Habitat Regulations do not presuppose impact.  What they require is for evaluation or screening to take place based on the merits of a particular proposal.  If relevant, whether other plans/proposals could potentially in combination be likely to have a significant impact.

The first stage in the process is to asses the likelihood of there being a significant impact.    This requires the activities which might potentially impact on the SPA to be assessed and evaluated.   It is not sufficient to identify an activity and simply conclude that it would be likely to have a significant impact.  Each "activity" must be evaluated in its own right, e.g. the likelihood of the activity taking place on the SPA, the frequency and duration of its occurrence, would it take place during a particular season, could the activity be precluded for example in the breeding season, actual travel distance, the availability of other recreational facilities etc.

Even if it was concluded that there could be an activity which would be likely to have significant impact, could the effect be moderated or precluded, for example by the imposition of a planning condition/agreement against the keeping of dogs and/or cats; a car free development.

It should also be noted that the term used in the Habitat Regulations is the likelihood of "significant impact".  A casual or de minimis impact is not by definition "significant".  

It is only if and when the likelihood of there being a significant impact goes beyond Box 2 of Circular 6/05 that an Appropriate Assessment is required.   But even at this stage it is possible that if areas of concern are clarified/resolved that the development proposal could be "remitted" back to Box 2 of Circular 6/2005.

3)  What impact is further housing development likely to have on the TBH SPA and how robust is the evidence that such impact would be significant?
Will further housing give rise to additional recreational pressure on the SPA and more particularly on the bird populations it supports?  Would additional housing actually lead to increased population levels living within 5 kilometres of the SPA?  How robust is the Plan’s assessment of the projected increase in numbers of people living within the affected area?  Does it take sufficient account of the trends in household size?  Does the Plan take adequate account of the current condition of the SPA or the fact that there is no public access or very limited public access to almost one third of the SPA which is owned by the Ministry of Defence?  Does the Plan take sufficient account of the different character of different parts of the SPA and the implications that this might have in respect of recreational impact.
The Delivery Plan assumes a significant impact on the SPA from all forms of residential developments  This is wholly inappropriate as it effectively precludes any meaningful consideration/evaluation of "likelihood".  This is why it is presently possible for sheltered housing to be refused close to the 5km limit but a more significant housing development beyond the 5km zone to be granted panning permission by a Competent Authority.

The Delivery Plan needs to differentiate between different types of housing developments.   It should take due regard to their particular characteristics as clearly there are differences in terms of household sizes, likely recreational activities, car and pet ownership between family houses, starter flats/houses, sheltered and extra care sheltered apartments.  
It is also inappropriate to assume impact on the SPA if public access is not possible.   
4) Would all forms of residential development have a similar impact on the SPA or should the type of development be a consideration?
Would flats give rise to greater recreational pressure than houses with gardens?  What are the implications of other types of residential development such as residential homes for the elderly, boarding schools, hostels, houses in multiple occupation?  Is the Plan’s approach to these appropriate? 

Further to the response to Q3, attached is a letter from English Nature (Natural England) to the TVH Coalition.  It identifies that based on its own research only 2-3% of visitors to the SPA reside in flats.  It is therefore inappropriate to regard all residential developments has being likely to have the same impact.  This is particularly so in the case of age restricted sheltered housing (Category II) (or indeed extra care sheltered housing) whose potential for impact on the SPA is further reduced compared to general market apartments by virtue of ::

· The average age of residents - mid 70s for Category II and mid 80s for extra care developments.
· Low car ownership

· Limited requirement for on site amenity space let alone any requirement for off site active recreational space

· A management regime which can preclude the keeping of cats and dogs

· The low occupancy rates prevalent in sheltered and extra care sheltered accommodation 
· Lower levels of mobility
The Delivery Plan identifies that the most frequent users of the SPA are those exercising dogs and that they visit the SPA more than once a day.  Therefore if dogs can be precluded by planning conditions/leases/unilateral agreements, it must follow that the likelihood of impact from such an activity would be removed.  This must feed through in the assessment of "likelihood" as discussed in relation to Question 3.

5) Has the requirement to apply an 'in-combination' test been correctly interpreted and applied?

Would all housing have a significant adverse affect “in combination”?  Is this the same or different to a cumulative effect? 

Competent Authorities following the objections raised by Natural England, almost inevitably conclude that whilst an development on is own would not be likely to have a significant impact, that it would do so in combination. This conclusion follows from the premise inherent in the plan that all developments would have a detrimental impact.  This stance is considered to be incorrect because no evaluation of likelihood takes place and ignores a de minimis effect.  
Indeed the Competent Authorities and Natural England seek proof "beyond doubt" when the legislation requires the  lower and more balanced test of likelihood.  

6) Should the Delivery Plan give more guidance on the balance between the potential techniques that could mitigate the impact on the SPA?
At the moment the Delivery Plan is primarily directed at the provision of SANGs.  Should it give more guidance on the role other mitigation techniques might play?  Should it identify thresholds for assessing the likelihood of any particular project having a significant effect on features of interest within the SPA
If a development is considered likely to cause an impact, the Delivery Pan must give consideration to "mitigation" other than SANGS, for example towards improvements to the SPA via management plans which could for example seek to enhance the flora and fauna of the SPA.  This would help to achieve the objectives of SPA status as well as increasing the carrying capacity of the SPA both in terms of flora/fauna and for recreational purposes.
7) What evidence is there that provision of SANGs will effectively mitigate any adverse impact on the integrity of SPA?
Is providing alternative space likely to reduce pressure on the SPA?  What evidence is there that people will use the alternative space?

There is a stark contrast between the "on balance" assumption that the provision of SANGS would reduce pressure on the SPA, with the current unbalanced assumption that (a) all residential developments would have an impact on the SPA and (b) the requirement of Natural England and Competent Authorities for "beyond doubt" proof to conclude that there would not be the likelihood of significant impact.

If the test imposed by Natural England and the Competent Authorities presently is for "beyond doubt" proof, the Delivery Plan falls short of this test.  This illustrates that the stance presently taken by English Nature/Competent Authorities to be incorrect.

8) Is it possible to deliver sufficient alternative open space (SANGS) of suitable quality in appropriate and accessible locations at an acceptable cost and within the necessary time frame? 
The recent study on mitigation land suggests that sufficient alternative open space exists.  However, is this readily available?  It is located in places where it would meet the needs of future populations and be sufficiently attractive to divert people from using the SPA for recreation. Has adequate consideration been given to all potential alternative sites?  What is the likely level of work that would be required to make the alternative sites suitable and how much would it cost?  Can the land be provided within the necessary time frame?
9) What mechanisms could be used to ensure such open space is provided?  Should it be provided before development takes place or within a specified time span of development commencing? 
How will the alternative land be acquired, particularly where landowners are not willing to sell it?  Who will be responsible for its improvement and subsequent maintenance?  When should the land be made available and in what condition?  Should it be in place before development takes place or when building works start on site or before the first residents move in or within a specified period of completion of the development?
10) Is the Zonal approach set out in EN’s draft delivery plan appropriate?  

a)   
Are the Zones set at the right distances?

b)   
Is the way the distances are measured appropriate?

c) 
What level of use is actually made of the SPA for recreational purposes by people living in the zones?

d)

What level of use is generated from outside the zones?

e)  
How far do the patterns of use vary in different parts of the area?

The zonal approach should only be a filter and not the arbiter of likely impact.   Apart from the type of housing proposed, actual travel distance and/or travel time must also be considered as part of any assessment as to the likelihood of there being a likely significant impact.  In certain circumstances, travel distance, time, the indirectness of routes would diminish the potential for visits to the SPA and thus likelihood of there being a significant impact even if there were to be occasional visits over the lifetime of the development in question.

Regard must also be had to the current level of use of the SPA in relation to the existing population.   This places in context the inappropriateness of the current assumption that each new dwelling (of whatever size or type) has a direct impact on the SPA.

11) Is the basis on which the suggested 16 and 8 ha greenspace land mitigation standards for development in the 2 km and 5 km zones have been calculated sufficiently robust? 
Is it appropriate to use the NPFA standards?  Are there other suitable methods for assessing the levels of alternative open space?
The application of NPFA standards to sheltered and extra care sheltered housing developments is inappropriate as residents of such accommodation do not require "active" amenity space.   

12) Are the minimum sizes for SANGS and the proportion of total SANGS provision by area appropriate?

Is the definition of minimum sizes and maximum distances in section 7 of the Delivery Plan appropriate?  What is the basis for the definition?  Is the recommended make up of total SANGS provision by area appropriate?  Is it necessary to be as prescriptive as to the make up and size of the individual areas?
13) What contribution can on site mitigation make to addressing the impact of additional housing?  How should this be addressed in the Delivery Plan?
Given that sizeable areas of the SPA do not currently support heathland vegetation what scope is there for improving the situation for ground nesting birds by on site management?  What techniques could be considered?  How should this be covered in the Plan?  Could on-site mitigation be sufficient in its own right or in combination with accessibility management to offset the impact of further housing growth in the vicinity of the SPA and if so would this be a more appropriate approach?
Please see the response to Q6
14) Could the impact be addressed by managing access to the SPA more effectively?  Would controlling access be appropriate?  How could it be best achieved?  Are there effective means for controlling ownership of dogs and cats?
What impact can be made by managing visitor access (e.g. closing or re-siting of car parks, footpaths etc)?  Should seasonal access restrictions be considered in certain areas?  Are there other ways of controlling the impacts of cats and dogs?
Please see the response to Q4
15) Are there other techniques which should be considered either as an alternative or in combination with SANGS, on-site mitigation and accessibility management?

16) What period should the Delivery Plan cover and what would be the most appropriate process for its incorporation into planning policy?

The Delivery Plan is an informal document should it be subject to wider consultation in order to give it ownership and legitimacy?
For the Delivery Plan to have ownership/legitimacy, it must be subject to meaningful public consultation and discussion.  The opportunity provided for this as part of the South East Plan is very welcomed as it will allow the evidence and assumptions inherent in the strategy adopted by Natural England to be subject to dependent scrutiny.
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The technical meeting is not intended to be the place to submit lengthy legal arguments.  Nevertheless in the light of the representations made it is considered that the Delivery Plan’s interpretation of the requirements of the Habitat Regulations should be explored.








� Zone B 16 ha per 1000 new population / Zone C 8 ha per 1000 new population





