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Supplementary Paper Submission by Natural England in response to the Department for Communities and Local Government Peer Review of the Thames Basin Heaths Delivery Plan
             10th November 2006

	Natural England has been formed by bringing together English Nature (EN), the landscape, access and recreation elements of the Countryside Agency (CA) and the environmental land management functions of the Rural Development Service (RDS).

Natural England will work for people, places and nature, to enhance biodiversity, landscapes and wildlife in rural, urban, coastal and marine areas; promoting access, recreation and public well-being, and contributing to the way natural resources are managed so that they can be enjoyed now and by future generations.



Natural England submits this paper in response to the ‘Review of Evidence Underpinning the English Nature
 Thames Basin Heaths Delivery Plan’ (the ‘Peer Review’), completed by RPS Group Plc on behalf of the Department for Communities and Local Government (‘DCLG’), and in connection with South East Plan Examination in Public.  We address four main points raised by the Peer Review:   (1) its conclusions on the ecological and recreational evidence base underlying the Thames Basin Heaths Delivery Plan (‘Delivery Plan’); (2) its conclusions on the Delivery Plan’s application of European Birds and Habitats Directives and the UK Habitats Regulations
 to the Thames Basin Heaths issue; (3) its recommendations regarding ‘options for flexibility’ in relation to the Delivery Plan and (4) its recommendations on the role of access and habitat management as measures to protect and enhance the SPA in addition to the developer-led provision of Suitable Accessible Green Space (‘SANGS’). 
1.  The Peer Review’s Assessment of the Evidence Base

The Peer Review concludes that the Delivery Plan correctly applies the provisions of Article 6(3) of the Habitats Directive in finding, based the best available ecological evidence, that the scale of additional residential development proposed within the South East Plan is likely to have a significant effect on the SPA.  However, the Peer Review nevertheless asserts that the evidence underlying this determination is not ‘robust’.  In addition, despite agreeing that the Delivery Plan currently represents the only viable, Habitats Directive compliant mechanism for enabling the scale of development proposed under the South East Plan, the Peer Review also questions the strength of the recreational evidence supporting the construction of the Delivery Plan’s mitigation zones and the standards for SANGS.  With respect to both points, Natural England disagrees with the Peer Review’s categorisation of this evidence base as ‘weak’, as this suggests that the existing evidence somehow lacks the requisite level of sufficiency under the Habitats Directive. This is not the case. To the contrary, as the Peer Review’s independently provided Legal Opinion confirms, the Habitats Directive is to be applied with reference to the best available evidence, both from the perspective of identifying adverse ecological impact and providing for appropriate mitigation measures.  This is precisely what the Delivery Plan accomplishes.  
(a) The Ecological Evidence Base.  The Peer Review describes ecological evidence base, ie, the correlation between ‘measures of access pressure’ on the SPA and bird populations as ‘only weak.’  This categorisation fundamentally ignores the strong negative relationship between the impacts of urban development and the presence of Annex I Bird species on heathland sites that has been demonstrated by the applicable scientific research.  See Natural England’s 30 October Submission for the First Technical meeting in this matter, at pages 5 to 6 for a comprehensive discussion of the ecological evidence base.  The evidence base demonstrating the impact of urban development on Annex I bird species is further discussed in the Royal Society for the Protection of Birds’ 30 October 2006 Submission for the First Technical Meeting in this matter, at pages 9 to 15, and is summarised in Table 2 therein.  
In addition, the Peer Review’s critique of the ecological evidence base is questionable in that relevant evidence appears not to have been reviewed, or is otherwise omitted or underemphasised.  For the avoidance of duplication, we refer to the Royal Society for the Protection of Birds’ 10 November 2006 Supplementary Paper on the Peer Review in this regard.  It is Natural England’s position that, on a fully comprehensive and objective reading of the evidence base, a strong negative relationship between urban development -- including the recreational pressure associated with it -- and the presence of Annex I heathland bird species is manifest.                 
(b)  The Recreational Evidence Base.  The Peer Review states that the evidence supporting both the mitigation zones and the concept of SANGS put forward by the Delivery Plan lack robustness.  However, these measures, which are designed to permit development to go forward in accordance with the requirements of the Habitats Directive, are rationally derived from Thames Basin Heaths specific visitor research studies and provide the best available insight into recreational requirements in the locality.  See Natural England 30 October Submission at pages 22 to 27.  
With respect to the mitigation standards derived from this evidence, Natural England views the Delivery Plan as a fluid document that is capable of evolving and potentially providing flexibility over time as additional relevant recreational evidence is brought to light.  However, as the Peer Review recognises, it represents the only currently viable and legally-compliant approach for the delivery of housing on the scale proposed by the South East Plan.  Indeed, Local Planning Authorities across the region have already implemented or are in the process of implementing, Delivery Plan-based interim strategies that will enable housing delivery to immediately proceed.  As such, and in the notable absence of a Thames Basin Heaths-specific, evidenced based, alternative proposed mechanism, the Delivery Plan continues to provide the best opportunity for the delivery of sustainable development in relation to the SPA and in accordance with the Habitats Directive.
2.  The Legal Opinion
Natural England views the conclusions set forth in the Peer Review’s independently provided Legal Opinion as highly persuasive in affirming the Delivery Plan’s full compliance with applicable law.  It confirms that, in light of the best available  evidence, the requirements of Article 6(3) of the Habitats Directive are triggered by the scale of housing proposed by the Southeast Plan relative to the SPA and that appropriate mitigation or avoidance measures are required.  It also confirms that the Delivery Plan’s proposed mechanisms for reconciling this development plan with the requirements of the Habitats Directive and Regulations – including the provision of SANGS -- are legally sound.

3.  The Peer Review’s ‘Options for Flexibility’    
The Peer Review recommends several ‘options for flexibility’ in relation to the Delivery Plan’s greenspace mitigation standards and recommends that several of these should be of ‘important consideration’ Local Planning Authorities when reviewing planning applications on a case by case basis.  These options for flexibility are primarily examined in Section 8 of the Peer Review.  Whilst Natural England agrees that some of these options for flexibility may, with the provision of additional evidence, have real potential to relax mitigation requirements, we find others to be completely unsuitable for consideration either due to their probable illegality, their impracticability, or both.

Prior to assessing the merits of each of these options for flexibility, however, several important general considerations must be made.  
Firstly, as the Peer Review’s Legal Opinion correctly points out, ‘as a matter of law, the precautionary principle is to be invoked where a Competent Authority is not able to conclude with certainty that there would be no adverse effect [on the SPA].’  Legal Opinion at page 31.  Importantly, the Peer Review did not conduct original research with regard to any of the proposed ‘options for flexibility’ and does not put forward any other evidence supporting the implementation of these flexibility points.  In light of the Precautionary Principle, such evidence would have to be obtained by a Local Planning Authority or a developer to provide assurance that any development approved on the basis of a flexibility option -- and in deviation from Delivery Plan’s mitigation standards -- is not likely to have a significant effect on the SPA.  Accordingly, it is Natural England’s view that a Local Planning Authority that employed any of the options for flexibility in the absence of such an evidence base would likely be in breach of the Habitats Regulations.  
As the Peer Review itself rightly points out:
The ‘options for flexibility’ approach … requires the specific [planning application] to be supported by … additional evidence to justify the case specific circumstance.  It also requires the application to be assessed by the LPA in a step-wise manner required by the Habitats Regulations.  The result is that ‘flexibility’ places additional burdens on the developer, LPA and Natural England compared to an application with SANGS in accordance with the draft Delivery Plan or a mini-plan.  Peer Review at page 8 (emphasis added).
Accordingly, the Peer Review recognises, and Natural England agrees, that any of the proposed flexibility options must be supported by relevant and sufficiently robust evidence demonstrating that there will be no likely significant effect on the SPA, alone or in combination with other plans or proposals, as the result of its application.

Secondly, Natural England stresses that the Delivery Plan is intended to provide a generic, straightforward and efficient solution for housing delivery relative to the conservation of the SPA in accordance with the Habitats Directive.  As such, it anticipates that large volumes of housing will be permitted to go forward over the entire twenty year lifespan of the South East Plan once appropriate mitigation measures have been committed to by Local Planning Authorities.  This approach avoids the need for a case by case analysis of planning applications that would otherwise result in far greater administrative complexity, cost and frustration for both the relevant governmental bodies and the development community.  For this reason, Natural England advises that caution must be taken to avoid encouraging Local Planning Authorities to launch into a case by case approach unless there is real potential for an identified option for flexibility to enable housing in a Habitats-Directive compliant manner.  It is Natural England’s view that the Peer Review does not adequately convey this important point.

As to the merits of the individual options for flexibility presented in the Peer Review, Natural England views each, with respect to their viability, as falling into one of three categories: 
A.  Flexibility options that, even with the provision of additional evidence, are unlikely to result in the enabling of a substantial number of new developments in accordance with the Habitats Directive or are otherwise impractical for consideration
Forestry Plantations.  The Peer Review suggests that the presence of a forestry plantation on the SPA that does not presently serve as habitat for the SPA’s Annex I bird species, and which is not presently the subject of a management plan to create suitable bird habitat in future, should be considered in relation to relaxing the Delivery Plan’s mitigation standards for individual planning applications.  However, Natural England, as well as the SPA’s landowners, retain an ongoing statutory obligation to improve the ecological condition of the SPA’s constituent SSSIs relative to their designated features of interest under the Wildlife and Countryside Act 1981 (as amended by the Countryside Rights of Way Act 2000).  For the SSSIs in question, this obligation predominately concerns the maintenance of heathland habitats in favourable condition.  In addition, Natural England (on behalf of the UK Government) is similarly obligated to ‘[m]ake provision for the avoidance of habitat deterioration’ under Article 6(2) of the Habitats Directive.    
Consequently, Natural England will continue to work with landowners to restore those parts of the SPA that are currently in unfavourable condition, which may lead to the re-colonisation of these areas by the SPA’s protected bird species.  Accordingly, permitting un-mitigated developments in reference to areas of the SPA that are not currently in favourable condition is likely to adversely impact the long-term Annex I bird potential of those areas and so frustrate the Government’s compliance with its legal obligations.  Indeed, as the Peer Review’s own Legal Opinion concludes, the Government’s Article 6(2) obligation to take appropriate steps to avoid the deterioration of habitats and the disturbance of species within Natura 2000 sites is anticipatory and applies ‘to the avoidance of effects and events that have already occurred, are presently underway or are predicted in the future.’ (emphasis added; citing ‘Managing Natura 2000 sites’, European Commission, April 2000).  Accordingly, Natural England vigorously opposes the Peer Review’s suggestion that presently unfavourable habitat within the SPA can provide a justification for the avoidance of appropriate mitigation requirements under the Habitats Directive. 

Presence of Dartford Warbler Only.  The Peer Review suggests that there is less evidence that residential development will have an effect on Dartford warbler than there is of  an effect on the other two SPA species, woodlark and nightjar, and therefore that the proximity of development to parts of the SPA which have only Dartford warbler should be considered. In fact there is clear evidence that visitor numbers have an effect on the breeding success of Dartford warbler. Residential development may therefore have an effect on the SPA populations of Dartford warbler by increasing visitor numbers. There are in any case no substantial areas within the SPA that Natural England is aware of in which Dartford warblers are present which would not be expected to support woodlark or nightjar in some years at least.  As such, Natural England disagrees with the Peer Review on this point.   
Release of Sites for Development in the Short-term.   The Peer Review suggests
, in the complete absence of any supporting evidence, that an increase of population within the 5 kilometres of the SPA in the order of 1% (and an assumed resulting increase of 1% in the number of additional visitors to the SPA), or the equivalent of 2,870 residential units, could potentially be absorbed by the SPA without any likely significant effect on its Annex I bird populations.  However, the Peer Review’s own Legal Opinion concludes that
There is no evidential basis to enable a Competent Authority to conclude that residential development could proceed provided it did not give rise to an increase of more than 1% of the existing population.  Whether the figure of 1% of the existing population was selected or another percentage, the fundamental difficulty remains that there is currently no evidential basis to enable any competent authority to conclude that that level of increase would not give rise to and adverse effect on the integrity of the SPA.  Legal Opinion at page 33.
As a result of the Legal Opinion’s confirmation that this approach is not Habitats Directive compliant, the Peer Review concludes that ‘the setting of such a threshold, without the necessary evidence base, will fail the tests of the Directive.’  Peer Review at page 53.  Natural England concurs with this finding.
Natural England raises the further point that the establishment of any threshold for unmitigated development is likely to be in breach of the Habitats Directives’ requirement, as confirmed in Commission - v - UK, that land use plans must be assessed in accordance with Article 6(3).  Here, the South East Plan, calls for upwards of 40,000 new homes to be delivered within 5 kilometres of the SPA over a twenty year period.  Accordingly, when applying the requirements of Article 6(3) to the South East Plan, it is clear that the likely significant effect of 40,000 new homes in their entirety must be assessed.  Given the strong ecological evidence that additional residential development within 5 kilometres of the SPA is likely to have a significant effect on its Annex I bird species, it follows that the entirety of this planned development must be appropriately mitigated for, absent an appropriate assessment finding of no adverse effect.  Accordingly, Natural England concludes that the promotion of any unmitigated development threshold is unlawful.  

Even in the unlikely event that an evidentially based 1% threshold were lawfully established as per the Peer Review’s suggestion, this would likely be immediately taken up by residential units that have been approved but not built subsequent to 9 March 2005 (the date on which the SPA was formally designated).  Natural England estimates that there are 700 such units in Surrey Heath alone.

Existing Urban Development adjacent the SPA.  The Peer Review suggests that existing urban development immediately adjacent the SPA may inhibit further urban effects arising from new developments placed further out within Delivery Plan Zone A (ie, within 400 metres from the SPA boundaries), such that mitigation for new developments within 400 metres of the SPA could be substantially relaxed or dispensed with.  Natural England finds these conclusions to be purely speculative; the Peer Review does not present any evidence, and Natural England is aware of none, which supports these suggestions.  Indeed, to the contrary, the existing evidence base demonstrates the potential for new development within Zone A to increase the adverse effect of urban development on the SPA.  Accordingly, the Peer Review’s advice in this regard must be viewed as mere conjecture. 
MOD Access Restrictions.  The Peer Review raises the possibility that where within the SPA there are publicly inaccessible parts of the MoD Estate (Danger Areas), this could warrant a re-assessment of the Delivery Plan’s mitigation zones.  However, after examining the practical application of this idea, the Peer Review concludes that this has very little, if any, effect on the configuration of the zones.  Natural England concurs with this finding
.  
B. Flexibility options that, with the provision additional evidence, may allow a finding of no likely significant effect for a substantial number of new developments: 
Actual travel distance.  The Thames Basin Heaths visitor patterns survey
  provides an evidence base on the distance travelled by visitors to 26 access points on the boundary of the SPA. The distances measured were linear, ‘as the crow flies’, measured from the home postcode of the visitors interviewed during the survey.  76% of visitors in the sample came from within 5km. It is clear that the linear distances equate to longer travel distances. It would be straightforward to measure the travel distance between the sample of home postcodes and the nearest access point. This would enable the 5km zone to be calibrated against a travel distance which would capture the same proportion of visitors. This would then enable a planning authority to compare the actual travel distance for any proposed development site to the travel distance which encompassed 76% of visitors and defined the zone of likely significant effect on the SPA.  Alongside this the planning authority could consider whether the travel time from the proposed development site to the SPA was likely to be significantly longer or shorter than usual for such a distance. Natural England acknowledges that the planning authority could then potentially use this information to determine in individual cases whether the proposed development is likely to have a significant effect.
Availability of non-SPA recreation areas with spare capacity for access nearer than the SPA.  It has been argued in a number of cases that existing green spaces, in their current form, close to proposed development sites will absorb any additional recreation pressure arising from those developments, and thereby avoid or reduce impacts on the SPA. That is, unlike SANGS, these existing green spaces have the capacity to attract the additional recreational pressure without enhancement measures to make them more attractive. The peer review recognises this as a potential source of flexibility in application of the Delivery Plan and recognises that the size, location and character of the existing areas of green space are key factors in determining whether those green spaces will reduce impacts on the SPA.  Natural England’s advice is that there is insufficient evidence at present to define zones around any existing green spaces within which an increase in the number of dwellings can be taken as not likely to have a significant effect on the SPA. For individual developments therefore it would be necessary, should the applicant or competent authority wish to address this potential source of flexibility, to do so through appropriate assessment. Natural England advises on this point that an appropriate assessment should contain the following information:
1. Visitor survey information collected on the existing, non-SPA green space, which reveals the catchment of that green space in relation to the proposed development site, and  the likelihood of  visitors to it also visiting the SPA.
2. Household survey information which shows what proportion of the residents from the proposed development locality visit the SPA and non-SPA green space.  
3. A description of the size and quality of the existing non-SPA green space in relation to the Natural England green space quality guidelines.
4. A description of any measures necessary to ensure over the long term that residents of the proposed development use the existing non SPA green space and not the SPA.
There is evidence from Liley et al 2005 that most visitors to the SPA also use other green spaces, and conversely that a proportion of users of other green spaces will use the SPA. We would expect this not to be the case, if at all,  only  for developments farther from the SPA and close to other green spaces very similar in size and quality to the individual sections of the SPA. Accordingly, Natural England would expect existing green space to merit consideration as a potential source of flexibility only in the periphery of the 5km zone or where permanent obstacles to travel would make use of the SPA inconvenient for residents.
C.  Flexibility options that, with the provision of additional evidence, may allow for the relaxation of mitigation standards under the Delivery Plan for a substantial number of new developments
Flats versus houses.  Visitor surveys on the Thames Basin Heaths Visitor Survey provides evidence that a 
smaller proportion of visitors to the SPA live in flats as opposed to houses.   If a research was undertaken that confirmed that the ratio of flats to houses in the Thames Basin Heaths Locality was significantly higher than the demonstrated ratio of visits to the SPA by flat dwellers versus house dwellers this would constitute evidence that the recreational impact of flats on the SPA is less than that of houses.  This finding could result in the relaxation of the Delivery Plan’s Zone B and C greenspace mitigation standards with respect to the development of flats.  The Peer Review does not itself suggest this approach, but Natural England independently notes its potential for substantial housing delivery.  The Peer Review does suggest that if evidence were to be produced which demonstrated that dog ownership in flats is less prevalent than in houses, this could also result in a relaxation of the mitigation standards for flats.  As long as the evidence enables the different levels of dog ownership to be quantified, so that its effect on the likelihood of residents visiting the SPA could also be quantified, Natural England would accept that the Delivery Plan standards could be adjusted accordingly.
Pet Prohibition Covenants.  Natural England has advised to date, and continues to advise, that the evidence as to the effectiveness of restrictive covenants on pet ownership in connection with residential developments must be produced if they are to be relied upon to reduce the need for other avoidance measures such as those in the Delivery Plan.  As the Peer Review rightly suggests, any pet covenant proposed as mitigation for a development must have a high likelihood of being enforced.  Natural England considers that developments with a permanently based on-site management company, with communal entrance and grounds, may be appropriate in this regard, but evidence as to the effectiveness of pet covenants in any scenario is currently lacking.  Even if such evidence were produced, and effective pet covenants put in place, the impact of the new residents themselves (ie, without dogs), for example with regard to recreational walking, would still necessitate avoidance measures  or appropriate assessment.  However, if the possibility of dogs within a development was effectively eliminated through an effective pet covenant, the greenspace mitigation standards for Delivery Plan Zones B and C could potentially be relaxed accordingly.  However, were such evidence produced as to cats, it would not follow that the objections to housing within Zone A would be removed, because within this zone the provision of alternative green space cannot be relied upon to remove a risk of impact of urban development on the SPA, even in cases where dog ownership is also restricted.
For the flexibility options that Natural England views as viable (sections B and C, above), Natural England is mindful of the need to secure information which is statistically robust in terms of the representativeness of its samples and the significance of its findings. It is quite possible that to constrain this research within Local Planning Authority boundaries would be to make statistical rigour more difficult to achieve. Accordingly, Natural England recommends that where practicable, consideration is given to joint approaches involving all or a number of the affected Local Planning Authorities.

4.  The Peer Review’s findings on the role of Access and Habitat Management. Finally, the Peer Review, like the Delivery Plan, recognises that both habitat and recreational access management measures on the SPA itself (in addition to the developer-led provision of SANGS) are potential mechanisms that will assist in ensuring the protection of the SPA in accordance with the Habitats Directive.  The Peer Review recommends that Natural England should lead on the implementation of these management measures.  Natural England agrees with this basic conclusion; in addition to carrying on with its statutory mandate to protect and improve the condition of the SPA’s heathland habitat, Natural England has also commissioned a review of access management measures on the SPA.  This review will identify the access management measures which are necessary to maintain the SPA, and any which in addition to maintenance could contribute to the mitigation of impacts which may arise from residential development.
However, there are a range of practical difficulties in implementing habitat and access management measures, which mean that these measures in and of themselves are unlikely to provide a guarantee of no impact on the SPA arising from individual development proposals or a combination of developments.  See Natural England 30 October Submission at pages 27-28. Importantly, the Peer Review does not recommend that habitat or access management measures on the SPA should be developer-led or otherwise provided for by developers as mitigation in connection with the submission of residential development applications, which is consistent with Natural England’s advice in this regard.  Rather, as the Peer Review underscores, the developer-led provision of SANGS as mitigation pursuant to Article 6(3) of the Habitats Directive represents the most promising mechanism for ensuring the long term ecological integrity of the SPA. 
� English Nature, together with certain elements of the Rural Development Service and the Countryside Agency, joined to form Natural England on 2 October 2006.





� The ‘European Birds and Habitats Directives’ refer to the European Community’s Directives 79/409/EEC 1979 on the Conservation of Wild Birds and 92/43/EEC on the Conservation of Natural and Semi-Natural Habitats and of Wild Fauna and Flora, respectively.  The ‘Habitats Regulations’ refer the Conservation (Natural Habitats & c.) Regulations 1994.


 


� Natural England does not view the Peer Review’s discussion at Section 8.5.5 of ‘Residences for the Elderly’ as recommending additional flexibility in relation to housing mitigation that is not already fully considered by the Delivery Plan; as such it is not responded to here. 


� This point is raised in Section 3 of the Peer Review but is treated as a Peer Review ‘option for flexibility’ for the purposes of this Supplementary Paper.





� The Peer Review reaches the same conclusion with respect to the presence of ‘travel barriers’, and Natural England agrees.  See Peer Review at pages 46-47.  Nevertheless, the limited effects of such travel barriers are likely to inform a consideration of actual travel distance to the SPA.  See page 6 of the instant submission, infra. 


� Liley, D., Jackson, D., & Underhill-Day, J.C. 2005. Visitor access patterns on the Thames Basin Heaths. English Nature Research Report in press Natural England, Peterborough.
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