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INTRODUCTION
It is of some regret that the independence of the RPS Peer Review report has to some extent been undermined by the presence of English Nature on the Steering Group and the corresponding absence of representation from the house building industry. 

Having made that point in opening, the Peer Review is nevertheless a thorough piece of work that does advance the sum of knowledge available to the Assessor.  

The present position with regard to the SPA issue is accurately described by RPS as ‘having to be potentially over cautious due to a lack of knowledge resulting in the application of the precautionary principle’ (para 13.4.7). 

It is noted that the Peer Review was carried out in exactly the same evidential vacuum, and with exactly the same uncertainties, that faced EN in its preparation of the plan. 

Thus the results of the Peer Review have to be read in that context and its conclusions tempered by the fact that more relevant evidence is now available and in the public domain (EDP submission) and thus the uncertainties that have up to now inevitably led to the wholesale application of the precautionary principle have been considerably reduced. 

Interim solutions 

The RPS Peer Review fails in one its key objectives, to identify practicable alternative interim approaches to the issue of housing delivery.

It fails not because there are no options available but entirely because they are all dismissed by the legal opinion provided by Bond Pearce (BP).

The BP legal opinion is based on an acceptance of EN’s starting position that there will be an adverse effect. All of the advice that follows is predicated on that assumption. 

BP thus sees all of the interim and other solutions as an invitation to ignore the finding of a threat to integrity and, not surprisingly, advises against that approach. 

If, upon examination of all of the evidence, it is accepted that the impact arising from additional housing around the SPA will be small and/or manageable and is not likely to threaten the SPA’s integrity then many other approaches suggested in the RPS Peer Review can come back into consideration by the Assessor.

In any event the interim approaches can be considered as viable in the short term for another reason.

Even if everyone agreed that there is a likely threat to integrity arising from the proposed level of housing around the TBHSPA the BP opinion ignores the simple fact that EN is clearly concerned about the cumulative effect of the planned development over time. 

It is clear that such any effect, by its very nature, will build up slowly as housing numbers around the SPA rise. Even EN does not claim that the 40,000 houses will produce their adverse effects in the short to medium term i.e. before they are built.   

It follows that it is perfectly possible for the Competent Authority to conclude from an examination of the likely rates of development that such additional development will not, in the next 2-3 years be a threat to the integrity of the SPA based, evidentially, on actual experience in the recent past. Small scale development thus could be permitted, whilst the Delivery Plan (DP) was properly examined. Such decisions, based on a finding of no threat to integrity, would not be in breach of the Habitat Directive.

Thus the BP legal opinion is simply wrong to conclude that no interim solutions are possible. 

RPS has thus been wrongly advised and thus in turn wrongly advises Government that there are no ‘Habitat compliant’ interim solutions.

The Peer Review examines the possibility of allowing a 1% increase or other ‘de minimus’ approaches. 

Planned rates of housing equate to an increases of c. 1.4% dwellings per annum and population increases of 0.34% per annum. Thus a 1% dwelling ‘tolerance allowance’ option suggested by RPS would barely last a few months particularly once applications that have already been consented and/or are already in the pipeline are taken into account.

However the principle of an interim (but higher) limit is supported. 

BP are right to dismiss the use of a simple percentage figure if it were arbitrary and seen to be an unsupported policy decision announcement but it need not be. 

A figure could be derived by the use of normal planning judgements (which by their nature are predictive) that Government, Councils and others take all of the time. 

A figure could be agreed based on the evidence of recent levels of development and whether they have proved to be a threat to SPA integrity.

Flexibility

RPS recommendation that flexibility, which takes account of site specific considerations should be built into the assessment on planning applications is welcomed. These would include assessing travel distances, alternative recreational space nearby, intervening motorways, pet restrictions, absence of birds on the areas to be visited, access prohibitions   etc etc.

Such an approach not only chimes with common sense but also meets the obligation placed on the decision maker to decide applications on their individual merits. 

It is of considerable regret that EN has felt unable to arrive at the same conclusion.

We concur with the RPS finding that EN’s response to applications should simply ‘flag’ the SPA issue and perhaps, at the same time, advise Councils of the factors that it will need to take into account in arriving at its decision. 

All of the present moratorium could have been avoided if that approach had been followed by EN whilst the draft DP was examined and tested.

Evidence base

RPS have examined the evidence base upon which the Delivery Plan is based and found it to be poor and selectively used. Table 1 gives a summary of the main RPS conclusions.

Following the analysis given by RPS it is difficult to avoid posing the rhetorical question. How much poorer does a plan have to be in order to be found to be unsound?
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	RPS comment

‘The DP does not have a robust evidence base‘ 

Evidence base for the DP is relatively light'

‘The additional evidence reviewed in this report does not confirm the findings of the TBH study by Liley and Clarke et al 2005 upon which the draft delivery plan places so much emphasis’ 

effects of recreational disturbance on DW is weaker than that for the ground nesting species' 

the statistical robustness of the relationships between measures of access pressure and bird populations ..are only weak' 

the sole study indicated that a very large increase in visitors was needed to produce a significant reduction in the Woodlark population' 

‘as yet no clear evidence relating recreational pressure to the populations of the important bird species’ 

‘the available evidence indicates that improved management of access to the heathlands is an important element in reducing adverse effects of existing recreational use as well as mitigating the effects of new development. 

the statistical robustness of a link between access pressure and bird populations cited by EN is only weak 

the links between nightjar breeding success and human disturbance should be treated as being unproven 

Dartford Warbler – the main evidence regarding disturbance effects is currently unpublished in any form and it should be treated with due caution. 

EN's evidence is not conclusive as to the point at which additional recreational use will cause further deterioration in the condition of the habitat'

A large proportion of the studies cited in the evidence base in appendix 6 and the delivery plan have only recently been conducted and not published in the peer reviewed literature 

Nightjar – the causal link between nest failure (through predation) and human use of footpaths remains unproven 

the relationship between the number of successful nests and level of urban development not found to be significant at the 5% level 

the link between human disturbance and nightjar breeding success should be treated as unproven 

the estimated flush rate of 12.2% per day calculated should  be treated with caution 

evidence for damaging effects of disturbance is weak –‘more significantly the majority of this evidence relates to 

the effects of existing access patterns and little of it was developed to predict the effects of incremental increases in visitor numbers from the existing baseline’

Woodlark -the findings of Liley and Clarke of no significant relationship between Woodlark density and the amount of development land surrounding the heath not referred to 

Nightjar -the findings of a study showing no significant relationship between territory density and restricted vs open site is not quoted 

The findings showing nesting takes place further away from houses not quoted 

Liley and Clarke found no significant correlation between density of Dartford Warblers and the percentage of developed land within 500m of heathland patch. Finding supported by published study (Van den Berg) is not referred to  

The quoted study about the flushing of adult Nightjars failed to state that these (two) events did not impact on nest success and both nest produced fledged young 

notable omission of the Liley and Clarke study 2002 indicating no significant link between territory density and restricted vs open access sites 

EN has not been able to prepare and propose secure and robust mitigation zones 

‘not possible to prepare and proposes secure and robust mitigation zones’ 

the basis for the proposed zone B standard is therefore weak, as seemingly acknowledged by EN . 

There is a lack of robust data from which to derive new standards for greenspace provision. 

It is not possible to test the robustness of the 16ha/8ha standards 

There is cause to consider the minimum area of land/sangs required in mitigation is too high in some circumstances (but further evidence is required to substantiate a revision). 

The assessment of the standards of provision for new development must therefore take account of the level of space that is already available and within 5km of any new development that will already potentially provide sufficient SANGS to act as mitigation to the SPA   

min size fails to take account of EN own guidance on ANGSt which stipulates that sites below 2 ha can provide visitors with enough space for them to consider it ‘natural’ 

Has not apparently been tested elsewhere. 

A survey of local authorites in the area showed no evidence was held by them that SANGS would be effective 

the effectiveness of alternative open space in drawing new residents or existing visitors away from protected sites appears untested 

evidence that providing new greenspace will attract new residents away from existing greenspace is lacking 

not clear what the optimum balance should be between alterative greenspace site management and site access controls in providing mitigation for new development. Nor is the cost clear

In considering the potential effects of individual developments on the SPA the actual travel distances from the development site to the SPA should be considered by the LPA

The effect of the prohibition of public access should be taken into account in case by case assessments

Account should be taken of physical barriers dual carriageways, the availability of crossing points, railway lines, canals etc in relation to individual applications 

The proximity to areas that actually support or have real potential to support the important species should be a consideration 

‘The proposals of a covenant precluding ownership of dogs should be an important considerations for planning applications for apartments controlled by a management company with the necessary authority within zones B and C’ 

The viability of open space of a suitable size and character, more conveniently situated in relation to new development than the SPA, should be considered in assessing individual planning applications 
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