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INTRODUCTION

Due to the short period given for responses to the Peer Review of Natural England’s Delivery Plan, the three Wildlife Trusts covering counties which include the Thames Basin Heaths have combined resources to produce a single, joint response. This response is submitted by the Director of Regional Conservation Policy for Wildlife Trusts in the South East on behalf of those three Wildlife Trusts.

The Trusts are supportive of some of the conclusions of the Peer Review and the Legal Opinion. However, we feel that the document does not have appropriate regard for the scientific evidence showing the link between urbanisation, its associated recreational pressures and disturbance to the Annex I bird species. The research represents the best available evidence and is consistent with the disturbance we observe on our Thames Basin Heaths reserves. We believe that this evidence is more than sufficient to invoke consideration under The Conservation (Natural Habitats, &c.) Regulations 1994. Nevertheless, we acknowledge that further research would be useful to underpin the standards (i.e. zones and SANGS) set out in the Draft Delivery Plan, and we fully support the intention to carry out relevant studies and incorporate the results in subsequent versions of the Delivery Plan.

However, we believe that this requirement has already been acknowledged in the Delivery Plan, and the further research required is, in most cases, no more than appropriate monitoring of the implementation of that plan. It seems clear that the Peer Review was drafted in advance of the Legal Opinion and we feel that, since many of the suggestions for flexibility have since been judged unlawful, it is inappropriate and misleading to include detailed discussions of measures which have no lawful potential for implementation. Our specific concerns are set out below:

1 1% Threshold

1.1 Paragraph 3.4.22 of the Peer Review states that “In the absence of any firm evidence, we suggest that an increase in population, and an assumed increase in recreational visits to the SPA, of 1% could be considered to be an appropriate threshold.” The Trusts feel that this approach is inappropriate for several reasons. The Habitats Regulations require reliance on best available evidence. In the absence of evidence, the precautionary principle is invoked. The legal opinion within the Peer Review quite rightly highlights that the suggestion to apply a 1% threshold is illegal in the absence of evidence. In fact, the Peer Review itself states that “we have suggested a threshold of 1% as a suitable level but are aware that the setting of such a threshold, without the necessary evidence base, will fail the tests of the Directive” (Paragraph 8.8.8).

1.2 In particular, we find paragraph 3.4.19 of the review to be illogical. It rightly recognises that the in-combination consideration for a small site needs to be considered with the “effect of all 40,000 proposed homes”, but then goes on to suggest that if there are not many small sites they would fall below a threshold where the in combination effect was not significant. This is wrong. A single small site would have to be considered in combination with the remainder of the 40,000.

1.3 Paragraphs 3.4.20 – 3.4.22 then go on to build a case for a 1% threshold, with no evidence, on a mistaken approach to the in-combination requirements of the Directive.

1.4 We believe that the Regulations clearly require any project (i.e. residential development) in the vicinity of the SPA be assessed in-combination with all relevant plans and projects. In light of this, unless it can be proved that an increase in residential development will not give rise to an increased number of visits to the SPA, every single flat or house is likely to have significant effect. In this case, the requirement to assess in-combination effects undoubtedly means that a threshold will never be appropriate. Furthermore, invocation of a 1% threshold would have to take account of outstanding consents which, in some cases, may already exceed the 1% threshold.

1.5 Further research is likely to demonstrate that disturbance generated by recreation is a major constraining factor for the Annex I bird populations. It would therefore seem logical, rather than attempting to arbitrarily assign a level at which effects might not adversely affect the integrity of the SPA, to recognise that the SPA is already adversely affected by recreational pressures (caused by previous development in the area), and take the necessary steps to ensure that the situation is not exacerbated by the development planned for the future. In fact, this approach would seem to be the only one consistent with Article 4(1) of the Birds Directive and Article 6(2) of the Habitats Directive.

2 Voluntary Access Arrangements

2.1 Sections 10.3 and 10.4 of the Peer Review detail voluntary measures which could help to direct and contain access. The Trusts, as a land managers of the SPA, are very well aware of the difficulties of implementing access management measures across areas covered by different designations (i.e. CRoW Open Access, Public Rights of Way, Common Land). These difficulties are exacerbated by other issues, such as adjacent land owners’ willingness to work together, a lack of sufficient resources and the co-operation (or, more often, lack of co-operation) from the general public. The Trusts are extremely worried by the suggestion that the future of the heathlands could be secured by voluntary access agreements. In our experience, attempts to implement even minor changes to access arrangements can provoke a vociferous response. As an example, last summer BBOWT attempted to implement a “dogs on leads” policy on parts of their Wildmoor Heath nature reserve. This prompted a local group of dog walkers to write to their MP, suggesting that their rights were being infringed. Our evidence, collected through managing these sites, leads us to believe that voluntary agreements will not secure the future of the heaths. Neither do we believe that this approach can be considered precautionary.

2.2 Even where mandatory approaches are suggested, there is a difficulty with current legislation allowing development of a secure approach. Although restrictions on dogs being allowed off the lead are possible under the CROW Act (as indeed is the exclusion or restriction of public access) Rights of Way legislation is considered to take precedence, and precludes requiring dogs to be kept on a lead (see 10.3.7 of Peer Review).
3 Mitigation “Banks”

3.1 Paragraph 3.4.25 puts forward the idea of mitigation “banks” and paragraph 7.3.5 indicates that all open space within 5km of a new development should be taken into account before requiring SANGS. Whilst we agree that there may be a few cases where existing open space can be promoted as SANGS, we do not believe that many SANGS can be provided in this way. For example, a recently created or improved open space might be suitable to be used as SANGS but only if it was:

· In an appropriate, accessible location

· Of the right size

· Quality natural greenspace

· Appropriate to allow dogs off leads

· Able to accommodate more visitors

· Promoted to new residents

3.2 The reasoning behind the provision of SANGS (in-combination with access management on the SPA) is to ensure that SANGS are more attractive to recreational users than the SPA. It should be remembered that existing open space does not currently entice all existing residents to use it, rather than the SPA. Therefore there is little reason to assume that existing open space would be more attractive to new residents than the SPA, unless it is more accessible. Natural England has suggested a framework for sites, which sets out positional aspects of SANGS in relation to new development as well as the features which appeal to the types of new residents who would otherwise use the SPA. The Trusts wish to highlight that, as there is no existing agreed methodology for assessing the spare recreational capacity of green spaces, any approach to this issue would need to be adequately precautionary.

4 SANGS under 2ha

4.1 The Peer Review discusses the minimum size of SANGS in relation to the standards set out in the Delivery Plan. The suggestion is that the suite of SANGS could include sites smaller than 2ha because non dog walkers would still use those sites. English Nature has taken a precautionary view in relation to the suites of SANGS. Whilst we agree that there is a lack of evidence to inform the standards, we believe that the decision to exclude sites smaller than 2ha is sound. The Trusts acknowledge that not all potential SPA users are dog walkers, but we would highlight that the research shows that dogs cause more disturbance to the birds than walkers on the SPA. This is especially true when dogs are not kept on leads. The Delivery Plan seeks to ensure that there are always SANGS which are suitable for attracting dog walkers, as, by diverting dogs from the SPA, a significant effect will be avoided. The Trusts believe that this is a logical, effective and precautionary method of avoiding harm to the SPA. The inclusion of sites under 2ha cannot be said to be precautionary.

5 Public Awareness

5.1 Throughout the Peer Review document, references are made to the need to educate and inform the public, both about the sensitive nature of the SPA and about the availability of SANGS. There is no recognition, however, of the difficulty of effectively promoting the right message to the correct audience. For example, teaching new residents about the SPA will raise awareness of the sites’ existence, hence increasing the potential for more visitors. Any education or promotion programme which does not set out a strategy detailing how it will ensure that increasing public awareness does not increase visits to the SPA will need to undergo an appropriate assessment. That having been said, however, we do acknowledge that providing appropriate promotion and education must be an integral part of ensuring that new development doesn’t affect the SPA.

5.2 The review does make a specific recommendation that an “SPA-wide ranger service” (paragraph 3.4.7) be considered, and refers to existing Local Authority Countryside Rangers as a model. Any such ranger service, to satisfy the requirements of the directives, would need to be secured in perpetuity and a mechanism put in place to ensure that any funding available for such a service was “ring fenced”.  
6 Options for Flexibility

6.1 Pet Covenants
6.1.1 We disagree with the Peer Review’s assertion that covenants could be enforceable. There is no evidence that this measure would be effective. In addition cannot be said to remove the likelihood of a significant effect as it does not address the fact that the new residents, whether they own a dog or not, may use the SPA for recreation. Furthermore, the other urban impacts on heaths generated by recreational use, in particular fire setting and fly tipping, will not be relieved simply by controlling pets. The Peer Review considers covenants to be enforceable where a management company for flats exists, however to satisfy the requirements of the directive it would have to be established that such management companies would exist, and would carryout their enforcement of covenants, in perpetuity. The suggestion that enforcement would be expected to come “to some degree” from other residents also seems to suggest a certainty which we feel is unjustified.
6.2 Forestry Plantations

6.2.1 The Trusts object to the assertion that certain areas of the SPA which are currently plantations, and are likely to remain so, should be removed from the SPA or the Delivery Plan Zones should be changed. As the Peer Review recognises, Natural England has a statutory duty to deliver favourable condition across the SPA. However, the document ignores the potential for these areas to be restored in the long term – this approach is in violation of The Conservation (Natural Habitats, &c.) Regulations 1994. Additionally, the Legal Opinion clearly states that redefining the site boundary in such a case would be unlawful (Paragraph 8.27).

6.3 Presence of Dartford Warbler Only 
6.3.1 The Trusts are equally disturbed by the suggestion that the Delivery Plan Zones should be adjusted in areas where only Dartford Warbler is present. Again, we believe that this approach violates The Conservation (Natural Habitats, &c.) Regulations 1994, as it effectively removes the potential for the habitat to ever become suitable for the other Annex I species.

6.4 MoD Land
6.4.1 Similarly, we do not support the assertion that MoD land with no public access should be subject to adjusted Zones. As above, this modification does not take account of the potential for future changes to these areas. Particularly, we are concerned that, if the zones were modified and, at a later date, inaccessible MoD land became open access, the new development (and hence recreational pressure) in the vicinity would permanently reduce the functionality of the previously inaccessible areas.  
7 Previous Inspectors’ Decisions

7.1 The Trusts agree that the apparent inconsistency in previous appeal decisions has fostered an atmosphere of uncertainty for all involved. However, although we recognise that the individual circumstances of the cases varied, we would like to point out that some of the decisions were not based on correct interpretation of The Conservation (Natural Habitats, &c.) Regulations 1994 or the best available evidence. We believe that the Delivery Plan puts forward the most logical, practical and legal method for advancing development in the Thames Basin Heaths area without affecting the SPA.

8 Travel distance vs. straight line distance

8.1 We disagree with the assertion (8.4.10) that actual travel distance, rather than straight line distance, should be taken into account when evaluating individual planning applications. The Trusts believe that this approach is inappropriate, as the all research underpinning the zoned approach examined only straight line distance. There is currently no information available which indicates the actual travel distance of SPA users. To use the actual distance, rather than the straight line distance to determine mitigation requirements, is therefore not based on the best available evidence and cannot be considered precautionary. This, of course, is subject to change, should future research examine the actual travel distance of visitors to the SPA. Nonetheless, it is important to note that there are many other considerations which influence people’s likelihood of visiting the SPA. Factors such as the journey time and convenience, as well as a host of other behavioural matters, will need to be taken into account. Providing sufficient evidence to allow consideration of actual travel distance will be an onerous task.

9 Existing urban development adjacent to the SPA

9.1 The Trusts are deeply concerned by the suggestions put forward in paragraph 8.4.11. The statements are entirely speculative. We believe that their inclusion in this document is extremely misleading. The assertions contained in this section are not based on fact. It seems just as likely that the exact opposite could be true.

9.2 For example, the Peer Review states “Any additional cats introduced by such development (development within 400m of the SPA but further away than existing development) would find themselves in an area where the existing cat population has established territories closer to the SPA. The movement of the ‘new development’ cats towards the SPA is likely to be restricted by the presence of those existing, intervening territories. The result is that the ‘new development’ cats would not lead to any new or additional impact on the SPA”.

9.3 An equally likely, but equally unsupported, hypothesis could be that constructing new housing in that sort of location would involve introducing a new cat population between two existing populations. The territories of the surrounding cats could shift away from the new development, as the new cats claim their own territories. This might result in existing cat territories shifting further into the SPA, creating the potential for additional impact on the SPA.

9.4 There is no evidence to support the statements made within paragraph 8.4.11. The Trusts believe it is just as likely that the opposite of these assertions is true and it is therefore entirely inappropriate to include them in the document, where they could be misinterpreted as fact.

10 Green Infrastructure

10.1 The Trusts are encouraged to see that the potential for targeting the Thames Basin Heaths SPA for Green Infrastructure funds was pointed out several times within the Peer Review. We believe that this approach could help to ensure that the SPA is not harmed by future development in the vicinity. We would like to highlight the propitious timing of this suggestion. The South East Plan Examination in Public should take account of the need for Green Infrastructure provision and secure its implementation.

11 Support for the Peer Review Conclusions

11.1 The Trusts are pleased that the Peer Review has highlighted the need for monitoring of the Delivery Plan standards. We agree that there is much research which is needed to identify potential areas of flexibility. The results should be used to inform future versions of the Delivery Plan.

11.2 The Peer Review has emphasized the need for integrated access management across the SPA. The Trusts wholeheartedly support this approach as, without it, further damage to the SPA will not be avoided; it will only be shifted to certain areas. However, it must be recognised that there are many practical difficulties involved in implementing access management on the ground. These difficulties are exacerbated by the conflicting land uses and designations, especially Open Access Land under the CRoW Act and Common Land. Whilst the identification and implementation of access management measures should be considered parallel measures for reducing the risk of disturbance, it must be recognised that the outcomes are inherently unpredictable. The Trusts believe that access management can only be a useful tool when it is implemented across the whole SPA and in conjunction with the provision of SANGS. In light of this, we look forward to the results of the Access Management Review.

11.3 In general, we support the findings of the Legal Opinion. In particular, we endorse the conclusions that:

· “It is not expected that a case would be successful if asserted on the basis that the need for residential development in this particular location was so important that it constituted a reason of over-riding public interest since alternative solutions are available” (Paragraph 2.5, Legal Opinion).

· There is “neither a logical nor a legal basis for a generic de minimis approach” (Paragraph 7.33). 

· Access management …..seems unlikely alone to be capable of addressing the issues of recreational pressures as population growth continues” (Paragraph 7.56).

· “Although a range of legal tools are available to assist in the management of access to and the habitat of the Thames Basin Heaths SPA, none provide a means of addressing the challenges of significant population increase whilst still providing recreational space.” (Paragraph 8.28)
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