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1. Pegasus Planning submits this statement to the Assessor appointed by the Secretary of State to assist the Examination in Public of the South East Plan in relation to the Thames Basin Heaths Special Protection Area (TBH SPA). The statement responds to Natural England’s ‘Delivery Plan’ and to the ‘Peer Review Report’ prepared for DCLG by RPS. 

2. Pegasus did not submit a statement in response to the Background Paper for the First Technical Meeting, pending receipt of the Peer Review Report.  As that report considers all aspects of the Delivery Plan, it is now possible to respond to both and amplify the comments made in our original representations on Section E6 of the South East Plan (Ref: 7500) on behalf of Persimmon and others. We will be attending the First Technical Meeting, starting on 21st November, and hope to contribute to the open session.

3. There is a lot of printed material for the Assessor to consider, but much of it consists of alternative interpretations of the relevant legislation, guidance and case law, including the Birds Directive (Council Directive 79/409/EEC), the UK Conservation (Habitats &c) Regulations, 1994, and ODPM Circular 06/2005, and the interpretation of limited empirical information on:

· habitats provided by the Thames Basin Heaths for the three relevant bird species listed in Annex 1 of the EU Birds Directive;
· recreational use and capacity of the Thames Basin Heaths;
· effects of residential development within 5 kilometres on recreational use and capacity of the Heaths;
· resulting impacts on the habitats and bird populations of the protected species;
· the need for and form of alternative recreational provision, including its role in diverting recreation activities from the Heaths; and 
· the specific approach proposed in Natural England’s Delivery Plan, which includes the requirement for residential development to provide ‘suitable accessible natural green spaces’ (SANGS) according to the location of the development within zones defined by straight-line distances from the SPA boundary.
4. Natural England’s draft Delivery Plan for the Thames Basin Heaths is an attempt to establish parameters within which residential development can be permitted, with confidence that new residential development – in combination with other plans and projects – would not have a significant effect on the SPA as there would be no net increase in recreational use of the Heaths.  

5. The specified conditions are that development should not be allowed within 400 metres of the SPA and, beyond 400 metres, alternative Suitable Accessible Natural Green Spaces (SANGS) should be provided, at a standard of 16 ha/1000 population up to 2 km from the SPA and at a standard of 8 ha/1000 population from 2 to 5 km of the SPA.  Thus, 10 hectares of new housing (with a population of about 1000 at 2.4 persons per dwelling and 40 dwellings per hectare) would be required to provide 8 to 16 hectares of SANGS.

6. The aim of this approach is to protect the integrity of the SPA, which comprises 13 SSSIs, covering some 8,274 ha in 11 districts across 3 counties, and provides habitats for three species of bird listed in Annex 1 of the EU Birds Directive: the nightjar, woodlark and Dartford Warbler.

7. The justification for the draft Delivery Plan is, unfortunately, based on very limited data about the recreational impacts of residential development on nearby heathlands and very limited data on the impacts of outdoor recreation on habitats and bird populations.  The Peer Review (RPS Report) concludes that ’the draft Delivery Plan does not have a robust evidence base’ and this view is endorsed by many of the responses to the Background Paper for the First Technical Meeting, including those of local authorities. 

8. We do not agree with the RPS Report that ‘until such (more robust) evidence is produced the Delivery Plan (and the mini-plans that derive from it) represents the best available way forward.’  When limited data is combined with a far-reaching application of the ‘precautionary principle’, the result is a blanket approach that does not include adequate flexibility to consider the impacts of specific proposals in a more proportionate way: weighing the benefits and costs of much-needed housing against the potential impacts on bird populations (and the benefits and costs of measures to avoid or mitigate those impacts).

9. It appears that Natural England is trying to minimise the need for ‘appropriate assessments’ of individual housing proposals under Regulations 48, 49 and 53 of the Conservation (Natural Habitats &c) Regulations 1994 (which translated provisions of the EU Birds and Habitats Directives into UK law).  

10. However, the inflexibility of the blanket approach proposed in the draft Delivery Plan is likely to create unnecessary constraints on house building in areas where there are local circumstances that can avoid or mitigate the potential impacts of new housing on bird populations. In practice, it may be less onerous and more effective for residential proposals to be considered in site-specific terms, with alternative and more relevant approaches to avoiding and mitigating impacts on the SPA than Natural England/s model based on suitable accessible natural green spaces (SANGS). 

11. The RPS Report notes that ’it is still open to developers and others to put forward alternative approaches but they will need to be supported by evidence and be capable of passing the stringent tests required by the Birds and Habitats Directives’.  In practice, the draft Delivery Plan – especially given its weak empirical base – is no substitute for a site-specific ‘appropriate assessment’. Local authorities would need to be satisfied that provision for SANGS is more successful in avoiding or mitigating impacts on the SPA arising from residential development than proposals resulting from a site-specific assessment.

12. Part of the problem arises from a mistaken interpretation of how ‘the precautionary principle’ should apply in the absence of clear scientific evidence about the impacts of housing within 5 km of the SPA on bird populations. Unfortunately, that interpretation is endorsed by the RPS Report. The specification of 5km distance from the SPA as the area where impacts of new housing need to be proved is in fact simply Natural England’s definition, based on limited evidence about recreational behaviour in the Heaths and weak or contradictory evidence about the impacts of recreation on bird habitats and populations.

13. It is unreasonable to define the potential for significant effects on the integrity of the SPA in this arbitrary way, on inadequate information, and then to place the burden of proof on others to demonstrate, beyond reasonable scientific doubt, that these effects do not exist.  It would be much more reasonable to apply the findings of site-specific appropriate assessments. Unfortunately this inverted reasoning is again accepted in the RPS Report (paragraph 14.2.3): ‘There is not the weight of evidence of no significant effect from other studies (some provide contrary results, some supportive) to be able to dismiss the need to take a precautionary approach…’  
14. The lack of firm evidence for or against Natural England’s hypothesis about the risk to the SPA from new housing should not be taken as a reason to support the approach of their draft Delivery Plan.  The ‘precautionary principle’ needs to be interpreted more reasonably and with a sense of proportion. An EU definition of the ‘precautionary principle’ includes ‘proportionality’ among its criteria: ‘measures based on the precautionary principle must not be disproportionate to the desired level of protection and must not aim for zero risk, something which rarely exists.’ 
  

15. Some 40,000 new homes are envisaged within the 5 km of the SPA, according to the RPS Review of Evidence for DCLG. The bird population is not known. Proportionality is required in dealing with the potential impacts of new housing on the SPA, because of the social and economic need to consider opportunities for housing development within 5 km of the SPA, in the light of the 2003-based household projections and other information on housing needs.

16. Further practical problems with the draft Delivery Plan are picked up by the RPS Report. They include:

· The arbitrary nature of the zones that determine whether residential development can be permitted, or the scale of SANGS contribution required, including the use of straight line distances and SPA boundaries rather than points of access to the SPA;

· Whether SANGS can be provided successfully in suitable locations (especially near urban areas) and at an appropriate scale; whether they would attract recreational use; and whether they would be sufficiently attractive alternatives to the Heaths to divert growing recreational demands from the SPA;

· Whether the same approach is relevant in different local circumstances, in relation to the local character of the Heath and its habitats, or its accessibility where there are physical barriers to movement or other limitations on access;

· Whether different measures to avoid or mitigate the impacts of recreational use of the Heaths SPA would be more successful, including access management and other on-site management measures to improve the quality of Heathland habitats for the protected bird species.  Resources to maintain and improve Heathland habitats may be better spent within the SPA on these measures rather than on the provision of alternative areas of open space (SANGS) that may prove difficult to plan and which may fail to provide any significant benefits for the SPA.

17. The Thames Basin Heaths SPA is protected by European and UK legislation. The UK Habitats Regulations, which are to be amended in relation to development plans following the European Court of Justice ruling of 20th October 2005, and its parent EU legislation ensure the protection of bird species.  Their approaches are more balanced and proportionate than that of Natural England’s draft Delivery Plan for the Thames Basin Heaths SPA.   

18. The EU Birds Directive (Council Directive 79/409/EEC) states, inter alia:
· Article 2: ‘Member states shall take the requisite measures to maintain the population of the species referred to in Article 1 at a level which corresponds in particular to ecological , scientific and cultural requirements, while taking account of economic and recreational requirements, or to adapt the population of these species to that level.’

· Article 3: ‘In the light of the requirements referred to in Article 2, member states shall take the requisite measures to preserve, maintain or re-establish a sufficient diversity and area of habitats for all the species of birds referred to in Article 1.’
· Article 4: ‘The species mentioned in Annex1 shall be the subject of special conservation measures concerning their habitat in order to ensure their survival and reproduction in their area of distribution.
Other Articles protect the named species from killing, capture or damage to eggs and nests.

19.  Regulation 48 of the UK Habitats Regulations states:

‘(1) A competent authority, before deciding to undertake, or give any consent, permission or other authorisation for, a plan or project which- 

 (a) is likely to have a significant effect on a European site in Great Britain (either alone or in combination with other plans or projects), and

 (b) is not directly connected with or necessary to the management of the site,

shall make an appropriate assessment of the implications for the site in view of that site's conservation objectives.’

(2)  A person applying for any such consent, permission or other authorisation shall provide such information as the competent authority may reasonably require for the purposes of the assessment.
(3)  The competent authority shall for the purposes of the assessment consult the appropriate nature conservation body and have regard to any representations made by that body within such reasonable time as the authority may specify.
(4)  They shall also, if they consider it appropriate, take the opinion of the general public; and if they do so, they shall take such steps for that purpose as they consider appropriate.
(5)  In the light of the conclusions of the assessment, and subject to regulation 49, the authority shall agree to the plan or project only after having ascertained that it will not adversely affect the integrity of the European site.
(6)  In considering whether a plan or project will adversely affect the integrity of the site, the authority shall have regard to the manner in which it is proposed to be carried out or to any conditions or restrictions subject to which they propose that the consent, permission or other authorisation should be given
(7) This regulation does not apply in relation to a site which is a European site by reason only of regulation 10(1)(c) (site protected in accordance with Article 5(4)).’

20. The Habitat Regulations relate to a plan or project that is likely to have a significant effect on a European site. The authorities are to consider whether it will adversely affect the integrity of the site, in the light of any conditions or restrictions (which could include measures to avoid or mitigate any adverse effects). 

21. There is widespread agreement in the Delivery Plan, the Peer Review Report and statements in response to the Background Paper for the First Technical Meeting, including those of the local authorities, that more information and understanding is required: about SPA habitats and bird populations, the impacts of recreation activity on the Heaths, the measures that are needed to enhance and protect habitats, the implications of the Delivery Plan approach and the feasibility of providing SANGS.  

22. The Delivery Plan does not provide a sound policy approach for inclusion in the Regional Spatial Strategy. Potential impacts of residential development in the general area of the Thames Basin Heaths SPA and their avoidance or mitigation should be considered on a site-specific basis in relation to site allocation policies in Local Development Frameworks and planning applications. It is a concern that the Delivery Plan is being pursued by means of Supplementary Planning Documents, which are subject to less rigorous procedures that Development Plan Documents, without the same opportunities for independent examination at the local level. Careful consideration of this approach through the Regional Spatial Strategy process is essential.

23. In our representations on Section E6 of the South East Plan, we objected to the presumption, in the last sentence of paragraph 2.34 and in Policy WCBV 9 that the TBH SPA is likely to have a major impact upon the potential for development in areas adjoining the SPA and to references to a Delivery Plan in Policy WCBV9 and paragraphs 2.28 and 2.29.  Although a Delivery Plan could positively address questions of environmental and recreation management in the SPA, it is not appropriate for it to seek to apply a policy framework, through the RSS, that pre-empts decisions on the form and location of development and mitigation measures that may be required in response to specific local circumstances, including the matters listed in paragraph 2.29 and adoption of the Delivery Plan as proposed in WCBV9 (ii).  These views are confirmed and reinforced In the light of the Peer Review Report and evidence now submitted to the Examination in Public by other parties, as it is clear that the Delivery Plan is unsubstantiated, disproportionate and inappropriate as part of the RSS process.

24. The Regional Spatial Strategy does not need to repeat national or international guidance on the appropriate assessment of plans or projects that may have a significant effect on the Thames Basin Heaths SPA
.  The SPA is clearly an environmental designation of strategic significance. Its presence should be reflected in the spatial strategy of the South East Plan and shown on a sub-regional diagram. Proposals should be included in the RSS to protect and enhance the SPA and the habitats of protected species. These should include positive proposals for environmental and recreational research and management. 

25. The policies of Natural England’s Delivery Plan for residential development are an unhelpful and unnecessary addition that should not be endorsed in the RSS.  Implications of residential development in the vicinity of the SPA for bird habitats must be examined in relation to specific locations, as required by EU and UK legislation. 
� Commission for the European Communities, February 2000, Communication from the Commission on the Precautionary Principle, COM (2000) 1


� See for example:


Managing Natura 2000 Sites: The provisions of Article 6 of the ‘Habitats’ Directive 92/43/EEC


Assessment of plans and projects significantly affecting Natura 2000 sites. Methodological guidance on the provisions of Article 6(3) and (4) of the Habitats Directive 92/43/EEC


ODPM Circular 06/2005: Biodiversity and Geological Conservation – Statutory Obligations and their Impact within The Planning System
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