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1 Further Representations of Defence Estates

Introduction

1.1 This submission is made in accordance with the invitation of the Assessor to submit further representations in respect of the forthcoming Second Thames Basin Heaths Technical Meeting.  This should be read alongside previous submissions made by Defence Estates (DE), namely its Position Paper (October 2006) and Supplementary Statement (November 2006).

1.2 This submission contains the following information having regard to the Agenda for the second technical meeting:

Day One

· Comments on the Legal Opinion provided by Bond Pearce LLP (Annex J to the RPS Review for DCLG (TBH10);

· Comments on the EDP Study of the Thames Basin Heaths Special Protection Area (24th October 2006) and Natural England’s initial response to the EDP Study (20th November 2006);

Day Two

· Comments on the Availability of SANGS with reference to Ministry of Defence (MoD) land identified within the Audit and Assessment of Land to Mitigate Effects of Housing Development by LUC Consultants (TBH1) and a plan showing the extent of the MoD Training Area disposed of during the last twenty years;

· Statement on the use of habitat restoration as a means of on-site mitigation;

· Statement in respect of other factors affecting the SPA;

· Statement on Monitoring; and,

February Technical Meeting

· Briefing Note on Ministry of Defence (MoD) Byelaws.

Comments on Legal Opinion    

Summary

1.3 On the whole, DE agrees with the legal opinion and the conclusions that:

· the evidence for potential effects of residential development on the SPA birds is sufficient to trigger the precautionary principle; 

· in-combination with the totality of residential development proposed within the South East Plan for the area, any residential developments close to the SPA may result in increased visitor pressure which may have significant effects on the SPA and such potential impacts must be avoided or mitigated; and,

· due to the number of competent authorities and the extent of the in-combination effects, a strategic approach to avoidance and mitigation measures is required. 

1.4 However, DE disagrees in respect of:

· SANGS alone are sufficient to mitigate any impact; and,

· that appropriate assessment is not needed, even for large developments, if the Delivery Plan is followed. 
Legal Framework Overview (Section 4)

1.5 The legal framework overview appears generally sound.  It accurately describes the provisions of the Habitats and Birds Directives, the Habitats Regulations, relevant EC case law and the EC Treaty.  Paragraph 4.14 refers to EC Guidance on Management of Natura 2000 sites
 but the legal opinion fails to refer to the EC’s more recent guidance document on Assessment of Plans and Projects Significantly Affecting Natura 2000 sites: Methodological guidance on the provisions of Article 6(3) and (4) of the Habitats Directive 92/43/EEC
. 
The Draft Delivery Plan (DDP) (Section 5)
Sufficiency of SANGS Alone

1.6 Paragraph 5.1 states that: 

“the DDP is based on the premise that there would be no net increase in recreational use of the Thames Basin Heaths SPA if alternative Suitable Accessible Natural Green Space (SANGS) is provided for all new residential development.”

1.7 Paragraph 5.10, bullet 2 also suggests that access management measures are outside of the DDP.  However, the DDP presents a three-pronged approach, including access management and on-site habitat management, stating: 

“it is important to note that all three approaches are required in parallel to safeguard the SPA from recreation impacts that may arise from housing development.”  

1.8 DE considers that a competent authority could therefore conclude that there would be a likely significant effect even if a developer has addressed the SANGS issue.

1.9 Paragraph 5.14 states that SANGS do have theoretical support, based on the argument that visitors to open spaces are not strongly faithful to one area and that location is critical.  It concludes that:
“unless and until other compelling evidence emerges to challenge this, Competent Authorities would not be acting unlawfully in accepting it (SANGS).”  
1.10 DE has two concerns about this statement.  First, the legal opinion’s analysis of SANGS compared with alternative solutions (assessed in Section 6) is inconsistent.  It rejects various options that do have theoretical support (such as access management) on the basis that there is a lack of evidence that they will work, rather than compelling evidence against them.  DE believes that the true test of a mitigation measure is whether there is reasonable scientific doubt about whether it will work.  Secondly, if location and accessibility are important in determining whether SANGS are successful, a Competent Authority must also be satisfied that not just the quantity and quality of SANGS is appropriate, but also its location in relation to the development and the SPA.
Requirement to Undertake Appropriate Assessment

1.11 Paragraph 5.1 states that 

“If such space [SANGS] can be secured through the grant of planning permission then no significant effects on the Thames Basin Heaths SPA would be predicted. Accordingly, the obligation to undertake an appropriate assessment of the implications for the SPA in view of its conservation objectives would not arise.”  

1.12 DE disagree with this conclusion, in part due to the reasoning presented in paragraph 2.7 above, but also because it believes that the correct part of the Article 6/Regulation (48) process to assess mitigation is within an Appropriate Assessment rather than a judgement of likely significant effects.

1.13 The EC’s guidance
 on the implementation of Article 6(3) and 6(4) states explicitly in paragraph 2.6 that mitigation should not be considered at the screening stage (i.e. judgement of likely significant effect), but rather should be considered by competent authorities as part of their appropriate assessment.  It states 

“it is important to recognise that the screening assessment should be carried out in the absence of any consideration of mitigation measures that form part of a project or plan and are designed to avoid or reduce the impact of a project or plan on a Natura 2000 site. The proponents’ notion of effective levels of mitigation may vary from that of the competent authority and other stakeholders. To ensure the assessment is as objective as possible, the competent authority must first consider the project or plan in the absence of mitigation measures that are designed into a project.  Effective mitigation of adverse effects on Natura 2000 sites can only take place once those effects have been fully recognised, assessed and reported.  It will then be for the competent authority, on the basis of consultation, to determine what type and level of mitigation are appropriate.”

1.14 Natural England’s own guidance
 is that mitigation is identified and agreed within an appropriate assessment.  Step VII of the Appropriate Assessment is “Considering How to Avoid Adverse Effects”, including considering 

“…whether the plan or project could be modified, or whether conditions or restrictions could be imposed, so as to avoid the adverse effects.  This may include, for example, changes to the siting, layout, timing or use of the proposal and the use of obligations and legal agreements.”

1.15 Further Natural England guidance on judgements of likely significant effects
 states that, 

“Any proposal which would require an environmental assessment under the Environmental Assessment Directive (85/337/EEC) (as amended) on account of its effects, among others, on a European site, can be judged as being likely to have a significant effect, although reasons for this must still be recorded.  This will then require an appropriate assessment under the Habitats Regulations, which may be addressed by the competent authority alongside or as part of the wider environmental assessment.”

1.16 The DDP implies that no project which is deemed likely to have significant effects could pass the test of an Appropriate Assessment, because an Assessment can only consider mitigation measures that reduce impacts and not measures that avoid impacts.  DE’s previous submissions challenge this assumption.  

1.17 At the 1st TBH technical session, NE stated that no project which is deemed likely to have significant effects on the TBH SPA could pass an appropriate assessment because no mitigation (avoidance) measures are likely to be put forward after a plan is submitted to the competent authority for decision-making.  This is not accepted as planning authorities have a duty to, where necessary, propose additional mitigation beyond that contained within an application, for example to consider granting planning permission subject to conditions.

Assessment of Alternatives (Section 6)

1.18 Paragraph 2.17 states that none of the alternative proposed measures for controlling increased recreational use of the SPA could avoid all impacts.  This summarises the findings of Annex J Section 6, which looks at each alternative measure.  As explained below, the consideration of some of the alternatives is confused.

Alternative H.09 SANGS and Visitor Management Combination 

1.19 The legal opinion (paragraph 6.21-6.26) states that this two-pronged approach is invalid because it starts with the assumption that SANGS alone will not be effective, and no planning obligation could require an ineffective method.  DE cannot see any logic here, as the argument is that SANGS will be effective if combined with visitor management.  Furthermore, DE cannot understand why a two-pronged approach combining SANGS and visitor management would be less effective than SANGS alone.

Alternative H.11 Access Management First and Foremost 

1.20 This is rejected (paragraph 6.32-6.37) on the basis that 

“in the absence of firm evidence that access management alone can control the pressure of recreational users, the competent authorities could not conclude that there was no adverse effect on the individual components of the SPA.”  

1.21 It is not clear why theoretical evidence is sufficient to conclude that SANGS could be effective (paragraph 5.14), but theoretical evidence for access management is not sufficient.

Alternative H.12 Developers to Fund Improved SPA Management

1.22 This is rejected (paragraph 6.38-6.39) on the basis that management is already required to bring the SPA into favourable condition to meet UK obligations under Article 4(1).  This argument ignores the potential for restoration above and beyond that required to bring the SPA into favourable condition.  Example management measures may include restoring rotationally managed conifer plantations to permanent heathland (see Section 5 for further discussion on validity of habitat restoration as mitigation).

Alternative H.13 More Controls on Dogs 

1.23 This is rejected (paragraph 6.40) on the basis that although dog-walkers are a key issue they are not the only issue.  DE disagrees with this rejection. If controls on dogs significantly reduced the total disturbance to the bird species, including reducing existing disturbance, then such controls may also offset any increase in disturbance from other activities such as walking and dog walking. 
Current Levels of Access on the SSSI (Section 7)

1.24 Paragraph 7.1 of the legal opinion states that English Nature’s starting point is to accept the current levels of recreational access and seek no further increase.  In contrast, the DDP states in paragraph 2.2.4 that on-site access management is required to mitigate the impacts of current and future users of the SPA, and goes on to state that the proposed access management plans will be almost entirely funded by Natural England and the landowners.  This would indicate that NE believes that on-site visitor management is required to address current levels of disturbance under Article 6(2) of the Habitats Directive, centrally funded via NE for privately-owned sites, or funded by landowners for publicly owned sites.

1.25 Paragraph 7.4 states that because much of the SSSI is currently assessed to be in unfavourable condition, any further unmitigated increase in residential development would have an adverse effect.  In contrast, the unfavourable SSSI condition assessments are almost entirely based on habitat management issues and take no account of any potential or actual disturbance to birds.  

1.26 Paragraphs 7.5 to 7.11 consider whether impacts of existing levels of access require action by Natural England or other competent authorities.  The legal opinion correctly identifies the requirement to review existing consents under Regulation 50 as one approach to managing existing levels of access, but fails to recognise that this Regulation implements Article 6(2) [preventing deterioration due to existing permissions] rather than Article 6(3) [deciding whether to undertake or consent new plans or projects].  

1.27 The legal review refers to the Waddenzee ECJ ruling that yearly licenses for activities likely to affect an SPA should be subject to review and links this to Regulation 50 (paragraph 7.7).  However, the Waddenzee judgement clearly found that the Waddenzee annual cockle-fishing licenses should have been considered under Article 6(3) as they were subject to annual consideration and licensing from a competent authority.

1.28 The legal opinion stops short of considering whether most current recreational activities such as dog walking are subject to either existing consent review under Regulation 50, or annual or periodical consent subject to review under Regulation 48.  Where there is no such consent or permission of a competent authority, e.g. on privately owned or perhaps common land, there is no potential for controlling these activities through application of Regulation 48 or 50.  However, where Public lands are subject to formalised permissive access, the situation is unclear and DE is seeking legal advice. 
De Minimis Approach and In Combination Assessments

1.29 DE agrees with the legal opinion’s conclusions that application of a de minimis approach is severely limited on TBH SPA due to in combination effects (paragraph 7.29 -7.35).  DE also agrees that although a small development may have no effect on its own, it may have significant effects in combination with other developments (paragraphs 7.40-7.44).
Reduction in Bird Population where it has increased since Classification  

1.30 DE agrees with the legal opinion (paragraphs 7.45-52) that increases in bird populations since classification are due to improvements in habitats since that date, as part of work to bring the SSSIs and SPA into favourable condition and favourable conservation status respectively.  Therefore bird populations at classification are not a suitable baseline for assessing potential impacts of development.
Accept Temporary Short-Term Damage

1.31 DE agrees with the legal opinion that competent authorities should not permit reasonably foreseeable adverse impacts, even if they are reversible.  However, a competent authority can approve a proposal if a significant impact is not reasonably foreseeable (i.e. it does not trigger the precautionary principle).  But then if an impact does result, under Article 6(2) of the Habitats Directive, the competent authority would have to mitigate to redress any resulting habitat deterioration or species disturbance.
Exclusion or Restriction of Access

1.32 The legal opinion correctly states (paragraph 8.12) that the SPA includes ‘access land’.  Section 1 of the CROW Act provides a public right of access to access land, and defines potential access land as including open country, registered common land and land which is voluntarily dedicated.  Schedule 2 of the CROW Act lists restrictions on the right of access, including a requirement for dogs to be kept on a short lead during the bird nesting season.  NE also has the power to further restrict access under s26 of the CROW Act.  However the legal opinion fails to recognise that any land which is covered by military byelaws is considered ‘excepted land’ under Schedule 1 para 13 of the CROW Act and is not subject to open access provisions under s1 nor access restriction under Schedule 2 or s26.

Comments on EDP Study

Introduction

1.33 The following comments relate only to Section 4 of the EDP study, i.e. the Thames Basin Heaths SPA Research.

Comment on Comparison between TBH and Dorset Heaths

1.34 The EDP study shows that the TBH component SSSIs tend to be larger and tend to have a larger area of heathland than the Dorset Heaths.  As such the TBH SSSIs are likely to suffer less from edge effects and so are less likely to be impacted by surrounding land uses.  The TBH components tend to have a higher proportion of urban development within 500m than Dorset Heaths, which may lead to higher levels of recreational activity on the SSSIs.  Overall, nightjar density was not significantly different between the two SPA's.  DE agrees with the conclusion that the components are similar in some regards, but different in others.

Comment on ‘Replication and Expansion of Liley & Clarke (2003) paper for TBH

1.35 Figures EDP1 to EDP10 show a strong relationship between heathland area and nightjar, woodlark and Dartford Warbler abundance among the TBH SSSIs, and the statistical analyses found no significant effects of urbanisation in the 500m surrounding each SSSI for any species.  EDP concluded that there is no apparent effect of urbanisation within 500m of the TBH SPA and so no evidence to support the DDP’s restriction on residential development within 400m of the SPA.  

1.36 The main problem with this analysis is that the 13 SSSIs vary significantly in other key factors that have not been controlled, especially the fact that part or all of 4 of the SSSIs are closed to the public for most or all of the time; the sites differ in the amount and nature of wardening; and the sites differ in rates of visitor numbers.  These factors may well hide any real effect of local urbanisation, especially with such a small dataset of only 13 data points.  

1.37 No conclusions can be drawn from this analysis about impacts of recreation per se, not least due to the access restrictions on some sites, but also because [non-EDP] survey data on access patterns to the TBH SSSIs indicate that a high proportion of visitors come from more than 500m away, and so local urbanisation is unlikely to be a good predictor of levels of access or disturbance.  

Comment on EDP Investigation of Relationships between Bird Populations and Habitat type and Recreational Use of TBH 

Comment on EDP Investigation Choice of Sites 

1.38 DE cannot understand why EDP chose the particular five SSSI components listed at EDP para 4.20.  Bourley and Long Valley SSSI is a large, highly heterogeneous site, with areas of high visitor pressure, and areas of little or no public access such as the vehicle and driver test tracks; Eelmoor Marsh SSSI has no public access; Broadmoor to Bagshot Woods and Heaths SSSI includes a firing range permanently closed to the public, and a large training area with very restricted public use.  It would have made much more sense to either analyse all sites, or choose SSSIs or parts of SSSIs that were similar apart from the factors being considered.

Comment on EDP Investigation Vegetation and Footpath Maps 

1.39 The generalised categories of ‘open’ and ‘woodland’ areas seem to be mapped reasonably accurately although it is not clear how pioneer conifer and mixed woodlands were differentiated from open habitats. DE would therefore question the allocation of habitat types on some of the northern parts of the Bourley & Long Valley SSSI.  The differentiation between the various sub-categories is not clear in the maps provided and so DE feels unable to comment further.  It would be useful to have sight of the criteria used to distinguish habitat types.

1.40 Areas mapped as ‘bracken’ could be more accurately described as ‘communities associated with dry heath’ as per the 2002 NVC as these areas are rarely a monoculture and invariably support a mixture of bracken, Molinia and heathers.

1.41 The footpath maps for the Bourley & Long Valley SSSI appears to overlook many networks of smaller paths which criss-cross the site (especially the ‘open’ heathland areas).  The Broadmoor to Bagshot Woods and Heaths SSSI maps seem more representative, there being a more formal path system developed at this site.

Comment on use of 2Js Ecology Bird Data

1.42 DE have used the yearly SPA bird data (provided by 2Js Ecology) to inform the recent management plan for the Aldershot Training Area.  There were no concerns raised by EN at the time regarding the validity of this data.  

1.43 It is our understanding that the annual records provide a sound basis for identifying population trends. The ten-yearly surveys inevitably involve standardised observer effort but this does not diminish the value of the yearly datasets which would represent comparable observer effort year on year.  The value of the ten-yearly survey data is significantly diminished by the lack of information on annual variation, and the potential that the noise of short term fluctuations may mask the signal of long-term trends.

1.44 DE recognise that NE and RSPB may have valid concerns about whether the annual records provide a sound basis for identifying spatial trends, as the annual surveys may not require a consistent level of survey effort either within or between the component SSSIs that make up TBH SPA.  

Comment on EDP Investigation Analysis

1.45 It is a shame that because the investigators’ initial principal components analysis was unable to simplify the data, they didn’t pursue other forms of multi-factor analysis.  In the simple single-factor analyses reported in Table EDP11, presence/absence of the three species was highly correlated with the quantity of suitable habitat present in each ‘grid square’.  Further single-factor analyses found that for all three species, grid squares near the edge of the SSSI were less likely to be occupied.   Finally, positive correlations were found between the length of wide tracks in a grid square and nightjar and woodlark occupancy rates.  

1.46 The strong correlations between presence of the SPA birds and abundance of certain habitat types is as expected and does indicate that the main factor influencing the three bird species is habitat quantity and quality.  It is difficult to draw any firm further conclusions, due to the potential for correlations between the explanatory variables.  For the apparent edge effect, grid squares near the edge of each SSSI may have less suitable habitat as might be expected on military sites where shelterbelts are maintained to screen training areas from public roads and urban areas.  Furthermore, all SSSIs sites are likely to have been designated with a central high-quality area and lower-quality peripheral areas, and managers may put more effort into restoring and maintaining high quality habitat in the central areas and less effort on peripheral areas.  The positive correlation between path length and bird occupancy is most likely explained by correlations between habitat types and path lengths.  

1.47 There is no evidence put forward for any correlation between path and track length and visitor pressure, so it is not possible to draw any inferences about impacts of current levels of disturbance.

1.48 The analysis could have been improved by investigating each SSSI separately, by choosing similar SSSIs, or by factoring out the effects of habitat on the birds to then assess whether there are any additional effects of footpaths or closeness to the edge of sites.  

Comments on LUC Audit and Assessment

1.49 The following table sets out the comments of DE on the sites listed as land that could be SANGS in Appendix Five of the LUC Study.  These comments have been made having regard to the Military Needs Paper of the Defence Training Estate Home Counties (TBH12 and TBH12A) presented at the first technical meeting.

	Planning Zone
	Site ID
	Name
	DE Comment

	Zone A
	975
	Land off Mytchett Place Road
	This site is sub-divided into two areas.  Military housing forms one part of the site.  The remaining area forms part of the Defence Training Estate (DTE).  This site therefore has no potential to contribute towards SANGS provision. 

	Zone A
	956
	Alma Gardens Sports Ground
	This site comprises sports pitches and would not be appropriate or available as SANGS.

	Zone B
	95
	Crookham
	This site forms part of the potential SANGS proposed for the Queen Elizabeth II Barracks development and its inclusion would represent double counting.  The land is now leased to Taylor Woodrow although the MoD has retained military training rights across this land.

	Zone B
	449
	Queens Parade
	The majority of the site comprises sports pitches used by the MoD and is not available as SANGS.  The remaining part of the site at the southern end is part of the potential SANGS being considered for the Aldershot Urban Extension proposals and its inclusion could represent double counting.  

	Zone B
	954
	Frimley Fuel Allotments
	This site is not owned by the MoD although it was previously leased.  

	Zone B
	441
	Foxlease Meadow HWT Reserve
	This site forms part of the DTE and is leased to Hampshire Wildlife Trust for grazing.  It therefore has no potential as SANGS. 

	Zone B
	437
	Ancells Farm HWT Reserve
	This site forms part of the DTE and is leased to Hampshire Wildlife Trust for grazing.  It therefore has no potential as SANGS.

	Zone B
	142
	Crookham
	This site forms part of the potential SANGS proposed for the Queen Elizabeth II Barracks development and its inclusion would represent double counting.  The land is now leased to Taylor Woodrow although the MoD has retained military training rights across this land.

	Zone B
	321
	Woodland at Inkermann Barracks
	This site was sold by MoD.  It is understood the site was transferred to Woking Borough Council. 

	Zone B
	960
	The Princess Royal Sports Ground (3)
	This site comprises sports pitches and would not be appropriate or available as SANGS.

	Zone B
	959
	The Princess Royal Sports Ground (1)
	This site comprises sports pitches and would not be appropriate or available as SANGS.


1.50 DE would advise therefore that all of the above sites should be removed from the database of land that could be SANGS.  

Habitat Restoration as a Means of Mitigation

Summary
1.51 DE believes that habitat restoration, where it is above and beyond that required to meet conservation objectives, can be counted as mitigation for development.  The following text seeks to explain and clarify this position and is intended to counter the assertions put forward in the RPS Peer Review and by parties at the First Technical Meeting on the TBH SPA that habitat management cannot be considered as mitigation for development.  DE wishes to emphasise that it is not proposing on-site mitigation as the solution for TBH SPA residential development.  Nor is DE proposing that the TBH SPA of the Defence Training Estate should be restored as mitigation for development, as we have recently agreed to clear substantial areas of woodland to meet conservation objectives and require the remainder as woodland training features.  However, DE considers that habitat restoration should not be rejected as a mitigation measures as it is recognised as a legally valid, valuable, and value-for money measure.
MOD Habitat Management on TBH SPA
1.52 MOD policy is to be an exemplar in SSSI management.  For the training areas on TBH SPA, current and recent projects have included spending approximately £1.5m on habitat improvement, clearing hundreds of hectares of plantation and self-sown conifers, and extensive clearances of birch gorse and rhododendron scrub, bracken management, and establishment of new extensive grazing projects to optimise sward structure and reduce long-term management costs.  These projects have involved very close partnership working between the Military, DE, our contractor Landmarc Support Services, Natural England, the Hampshire and Surrey Heathland Projects, the Wildlife Trusts, and the Herpetological Conservation Trust.

1.53 Where management is restricted by military activities, such as demand for military training, live firing, or unexploded ordnance, DE has developed or is seeking innovative solutions.  DE has paid premium rates to achieve intensive management works during the Christmas closures at Ash Ranges and Sandhurst Training Area; at Ash ranges feral goats have been used to control scrub growth after major clearances; and at Pirbright Ranges DE is investigating upgrading the security fence and stocking the site with red deer to achieve conservation grazing.  

Management Obligations under the Habitats Directive and Birds Directive

1.54 The MOD’s habitat restoration and management works on TBH SPA form part of the wider ‘MOD SSSI Condition Improvement Project’ to fulfil MOD obligations towards SSSI’s under Section 28G of the Wildlife & Countryside Act 1981, obligations towards Natura 2000 sites under Regulation 3(4) of the Habitats Regulations
 and provisions of the Wild Birds and Habitats Directives.  

1.55 DE believes that its habitat restoration and management obligations under Regulation 3(4) include:

· Requirements under Article 6(1) of the Habitats Directive [for SACs only] to establish the necessary conservation measures which correspond to the ecological requirements of the habitat and species features.  Conservation measures are defined in Article 1(a) as “measures required to maintain or restore the natural habitats of the populations of species of wild fauna and flora at a favourable conservation status.”  DE believes that this requirement would include management plans for restoration of habitat where a Member State believes that past habitat destruction or fragmentation has resulted in insufficient area to maintain ecological structure and functions or maintain populations of species in the long term.

· Requirements under Article 6(2) to “take appropriate steps to avoid [in both SPAs and SACs] the deterioration of natural habitats and the habitats of species as well as disturbance of the species for which the areas have been designated.”  DE believes that only current and future habitat deterioration or species disturbance is avoidable, but agree that such deterioration can be caused by past, current or future activities, or natural or anthropogenic pressures such as nutrient enrichment.  As such, DE considers that past deterioration is remedied under Article 6(1).
1.56 For SPAs, Article 4(1) of the Birds Directive makes a similar obligation to that for SACs under Article 6(1) of the Habitats Directive.  It requires “special conservation measures” concerning their habitat in order to ensure their survival and reproduction in their area of distribution.  Conservation measures are defined in Article 3 of the Birds Directive as those required to “preserve, maintain or re-establish a sufficient area of habitat”, including “creation of protected areas, upkeep and management, re-establishment of destroyed biotopes, and creation of biotopes.”  
1.57 As such DE agrees that its restoration and management work to meet the conservation objectives of SSSIs, SPAs and SACs cannot be considered as mitigation for developments on MoD land or as a ‘mitigation bank’ for use by private developers.

The Misconception Regarding Management Obligations

1.58 The RPS Peer Review, and parties at the first TBH Technical Meeting, suggested that the requirement under Article 6(2) of the Habitats Directive to avoid deterioration, includes a requirement to restore past deterioration.  DE disagrees with this, and believes that the Article 6(2) requirement is to avoid current and future deterioration caused by current, past or future activities or processes.  Examples of this include water abstractions that are continuing to drain wetland habitats, scrub succession causing deterioration of grassland or heathland habitats, an historic ground pollution incident continuing to pollute nearby open water habitats; overgrazing causing loss of sensitive species, and soil erosion.

1.59 DE believe that there is a very important distinction between the unconditional requirement under Article 6(2) to avoid [all current and future] habitat deterioration; and the requirements under Article 6(1) [for SACs] and 4(1) [for SPAs] to restore habitats to achieve favourable conservation status.

Habitat Restoration Above and Beyond that required for Conservation Objectives

1.60 The MOD regularly uses habitat restoration, above and beyond that required to meet conservation objectives, as mitigation for military development.  This is a necessity as approximately 50% of the defence training estate across the UK has been designated SPA and/or SAC, and the requirement for training facilities is dynamic, due to changes in equipment, tactics and operational theatres.  If a new training facility is required, for example a new hardstanding for tank firing or helicopter rearming, or a FIBUA (Fighting in Built Up Areas) facility, DE would first seek to reuse existing facilities, would then try to position the new facility in the least sensitive site available, and would then consider how to mitigate for any direct habitat loss or damage, usually by restoring an area elsewhere.  

1.61 Examples of habitat restoration may include removing existing military training infrastructure such as hardstandings, buildings or roads, or removing long-standing conifer plantations.  DE believes that for long-standing plantations on many dry heaths the habitat loss happened several decades ago and the ecological systems have stabilised such that there is no current or future habitat deterioration that could be avoided.  A similar view would be taken for roads, hard standings, and other historic habitat losses that do not cause ongoing deterioration.  

1.62 As part of the Appropriate Assessment, DE would seek agreement from Natural England (or devolved equivalents) on whether such mitigation is acceptable, and on the quantity of mitigation required.  For example a development that would destroy 1 ha of relatively low quality grassland within an SAC could be mitigated by restoring a 2 ha block.  Loss of high quality heathland habitat might require restoration of a significantly larger area.

Other Factors affecting the SPA

Climate Change

1.63 DE wish to make the following observations in respect of the impact climate change may have on the SPA:

· Prolonged hot dry spells put the heath more at risk from fires.  This re-iterates the importance of access management in order to reduce this risk to acceptable levels;

· Intensive periods of heavy rain over a short space of time is creating erosion problems, especially on well used access points where the ground in compacted and unable to absorb rainfall. Again, this issue can only be overcome by on site access management; and,
· DE have no data on nitrogen deposition on MOD sites, although it recognise this may well be an issue we have to do work on in the future. 

Cat Predation

1.64 Natural England Dorset Heaths SPA team have verbally confirmed to DE that they are happy for development to occur within 400m of the Dorset Heaths SPA at the MOD's two secure sites in Dorset, DFG West Moors and RM Poole, as long as the MOD security fences are complete and maintained. Both sites are recognised as having significantly higher SPA bird abundances than would be expected due to their size alone, and there has been no evidence of any cat predation. One private residential developer is considering funding extension of the MOD security fence at DFG West Moors to enclose a 20 ha area of the SPA currently outside the security fence. NE believes that maintained & patrolled MOD security fencing is an effective barrier to people and predators. Anything less is not accepted and is likely to be subject to NE objection. 

Monitoring

1.65 For effective monitoring of bird populations, and the impacts of mitigation measures, bird surveys are required much more frequently than Natural England’s proposed 10-yearly monitoring programme, and probably required yearly or every other year.  With infrequent surveys, results can be distorted by natural annual fluctuations, and you may pick up the ‘noise’ of random variation and effects of weather rather than the ‘signal’ of influences of habitat management, access management, SANGS or other issues such as climate change.

1.66 As stated in Section 3, DE does not understand why the current yearly survey data is not considered of sufficient quality for monitoring bird populations on the SPA.  The same surveyors carry out the annual and the 10-yearly surveys across TBH SPA, and DE would expect the surveyors to use the same standard methodology between sites and between years.

1.67 Currently on the MoD-owned parts of the TBH SPA, annual bird monitoring is conducted by volunteer members of the MoD Conservation Groups:

· Ash to Brookwood Woods & Heaths / Ash Ranges - John Clark (2Js Ecology)

· Bourley & Long Valley SSSI -  John Eyre (2Js Ecology)

· Castlebottom to Yately Common / Minley Training Areas - Gilbert Rowland (Heathland Bird Survey volunteers)

· Pirbright – David Carey (Heathland Bird Survey volunteer)

· Sandhurst – Patrick Crowley & David Barker (Heathland Bird Survey volunteers)
1.68 Currently at the site level, the MoD Conservation Groups receive textual and verbal reports.  All TBH SPA annual survey data is collated by 2Js Ecology on behalf of Natural England, and DE has access to collated GIS data for its estate through agreement with Natural England and 2Js Ecology. 

Ministry of Defence Byelaws
Byelaws background
1.69 A byelaw is a form of delegated legislation for a defined geographical area, and which also regulates activities in the interests of safety and security. Typically, byelaws are made for public areas such as Parks, Railways etc. and are meant to provide a simple method of ensuring enforcement and prosecution in a Magistrates Court. Byelaws are not designed to replace other laws or supplement them. They provide a framework under which access can be controlled and not only apply to secure sites, but especially the extensive range areas used by all three services.

1.70 Military land byelaws regulate not only access to MOD land, but also the different range of activities that can take place on it.  They are flexible and enable the MOD to use its land for military purposes safely and without undue interference from the public, whilst at the same time allow the public to have access to the land when it is not being used for a military purpose and in so far as it is safe for them to do so.

Statutory Basis
1.71 The power to make byelaws on the defence estate derives essentially from the Military Lands Act 1892. By contrast with most other forms of delegated legislation, MOD byelaws are not subject to any form of parliamentary control, but take effect when confirmed by the Secretary of State for Defence. MOD byelaws are, however, subject to judicial scrutiny either by way of judicial review or when the question of a byelaw’s validity is raised in a defence to a prosecution for a byelaw offence.

1.72 The Military Lands Act does not specify the process for making byelaws in any form of detail, however, it does require a proposed byelaw to be advertised in the locality and made available for inspection, allowing members of the public the opportunity to comment. The byelaw, when made, is also required to be available for inspection in the locality. 

1.73 Military land byelaws are essentially in three formats, firstly secure site byelaws where public access is generally prohibited, secondly range byelaws where some public access is allowed when MOD is not using the sites and includes sea danger areas, thirdly garrison byelaws which can be a combination of the first two together with more specific regulations relating to the control of access to open MOD areas such as playing fields and Married Quarter estates. Without byelaws many ranges and training areas would be subject to wide scale public access, usage of rights of way and be forced to either shut or be used under very controlled conditions. This would lead to considerable penalties in terms of restricted operational utility, training throughput and safety.

1.74 The maximum penalty for a byelaws offence is currently a £500 fine.

1.75 The original Military Lands Act 1892 required the MOD to sell copies of byelaws for 5p. The provision of Internet copies frees the public from this now trivial charge.

Limitation of Statutory Powers

1.76 A byelaw made under the Military Lands Act can only be made over land appropriated by the Ministry of Defence. Whilst this can generally be taken as the MOD freehold land any land held by the MOD under licence or lease can be included provided the terms and conditions of the hiring allows MOD to control the area when carrying out its functions.

1.77 A byelaw can be made over land leased out by MOD to third parties provided there is a long term military requirement and military purpose associated with the long term land holding. 
1.78 A byelaw automatically becomes unenforceable over any area which MOD has sold. 
Enforcement

1.79 MOD byelaws can only be enforced by an “officer”, who has a power of arrest under the terms of the Military Lands Act, or the MOD or civilian police exercising a constable’s power of arrest as provided for in the Police and Criminal Evidence Act 1984. 

1.80  Contractors, private security guards or other government department employees do not have jurisdiction to enforce MOD byelaws.

Byelaw offences
1.81 These can cover a wide range of scenarios relating to land management for the MOD. The current byelaws are being drafted on the basis of two designations. Firstly protected areas where there is a presumption of no public access. These areas can include secure establishments and facilities as well as permanent danger areas such as explosive impact areas, un-cleared contaminated land etc. The second designation is of “controlled” areas where there is a presumption of public access under controlled conditions. The most likely areas to be covered by this are those training areas where military activity and public access can coincide through restrictions on timing and/or activity.

1.82 The byelaws can proscribe certain types of activity however these must be viewed in the context of a military land management requirement. Therefore, as an example, MOD will routinely require the control of dogs during the birds nesting season as part of its wider land management purposes to control and protect fauna and flora. This would be especially so where there was a SSSI or other designation with which MOD had to comply. However if there was a need for a higher level of control, such as banning dogs completely or keeping them on the lead all year, then it would be difficult for MOD to justify this unless there was a statutory requirement to do so which MOD was complying with in the same way as an external landowner would be obliged to comply, or, there was a military requirement for the higher control - for example if the area was used for MOD Police dog training and MOD didn’t want the training to be distracted by other dog’s scents and fouling. 
1.83 As an alternative example MOD ban digging of any type in our controlled areas. This is because MOD are concerned about the level of ordnance clearance from historic uses, MOD have a strict archaeological protection policy and we have an occupier’s liability to third parties from unmarked excavations.

1.84 To summarise there must be a clear military purpose for the restrictions imposed by MOD byelaws. Another government department cannot require MOD to include its requirements unless these are clearly adopted and accepted as a military requirement by the Secretary of State of Defence. In the absence of this any other government requirements, local or national, such as town planning matters would have to be controlled by other legislation and/or other byelaws provided that these were consented to by the MOD. Enforcement of these would have to be in a way that clearly indicated that the enforcement was not part of MOD’s responsibility or carried out under MOD’s powers.

Trespass (Legal Background)

1.85 Broadly speaking, the legal system in Great Britain (the law is different in Scotland but some of the same principles apply) classifies the act of trespass - entering onto property without permission - as a civil wrong.  At best, a landowner or his agents can employ reasonable force to remove a trespasser.  The use of reasonable force is fraught with difficulty and can result in allegations of assault and wrongful arrest against the landowner.  If reasonable force is not used, then the landowner has to resort to a civil legal action for damages and or an injunction against the trespasser.  This is costly and time consuming and has only been used by the MOD on a handful of occasions against persistent trespassers.

1.86 Where intruders on MOD property commit a criminal offence such as criminal damage or assault, then the police (local constabulary or MOD Police) can employ their powers of arrest to detain and remove intruders.  However, if the police are not available, service personnel are left with only the powers of citizen’s arrest as set out in section 24A of the Police and Criminal Evidence Act 1984.  A citizen’s arrest is limited to certain classes of criminal offence and is sufficiently complicated to restrict its use.  

1.87 In contrast, a military byelaw includes a list of definable offences and is easily understood. With a byelaw in place there are a number of simple requirements that can be enforced by the MDP, officer or NCO in charge at a site, or by duly authorised MOD Guard Service and can result in the apprehension of a transgressor, as opposed to resorting to other, less immediate means of legal redress.

Reasons for Byelaw Review

1.88 The defence estate has changed significantly, both in terms of size and operation, since the first half of the 20th century when the majority of military land byelaws were made. As a result of inadequacies in the local byelaws, MDP have experienced difficulties in recent years, forcing them to rely on the law of trespass to remove unauthorised persons. The new byelaws are being drafted to overcome these difficulties and deal with adverse comments made by judges where cases have come to court. Attempts to use alternative methods of control such as Anti-Social Behaviour Orders and prosecutions for aggravated trespass have all been found difficult in the courts.

1.89 In January 02, the House of Commons Defence Committee, responding to concerns following the terrorist attacks in the USA on 11 Sep 01, requested a review of the protection given by statute to MOD land areas. 

1.90 This led to the creation of a Byelaws Review Team (BRT) in 2004.  The remit of the BRT is to systematically review the status of all MOD byelaws and to take the necessary remedial action to ensure enforceable byelaws are in place to meet the Department’s current operational and security requirements. In view of the number of byelaw sites (circa 150), this will be a significant exercise, which will take at least five years to complete.  An order of priority has been established depending on the deficiencies found and security requirements. 

1.91 Amongst the deficiencies in military land byelaws generally the following need to be addressed in particular:

· there has been adverse judicial comment on the appropriateness of the wording of many byelaws and in particular of the plans attached to the early documentation which were limited by the printing and security requirements at that time;

· regular byelaw review ceased many years ago due to lack of resources and many sites have changed in size and use since the original byelaws were drafted;

· MDP and the CPS lack confidence that prosecutions are likely to be effective unless the underlying byelaw is sound;

· changes in MOD methods of operation, such as Private Finance Initiatives, cannot be reflected in existing byelaws;

· MOD need revised byelaws on those sites designated under Serious Organised Crime and Police Act (SOCAP) 2005 where criminal trespass applies;

· There are no effective means of controlling road traffic on MOD sites without byelaws in place, service discipline regulations can only apply to servicemen, not their families and the general public. This had lead to drink, vehicle licence and insurance problems; and,

· There have also been changes in other legislation such as the Countryside and Rights of Way Act in England and Wales, where military land subject to byelaws is excluded from access rights.  The MOD has given an undertaking to review the byelaw exclusions to allow public access where possible. In Scotland, the Scottish Land Reform Act has a specific requirement for all byelaw operating departments to review their byelaws to accord more closely with the Scottish Outdoor Access Code.
Relationship with the Serious Organised Crime and Police Act (SOCAP) 2005 designations

1.92 A new offence of criminal trespass was created by the Serious Organised Crime and Police Act 2005 (SOCAP). However, this applies only to certain designated sites, including the Royal Palaces, Government Head Office Buildings and other facilities. Nuclear licensed sites were included automatically under an amendment to SOCAP contained in the Terrorism Act 2006. MOD has been allowed to designate a small number of sites under this process, but prosecutions require the consent of the Attorney General.

1.93 The offence of criminal trespass attracts a higher level of fine than byelaws (£5000), and enables the Court to award a custodial sentence of up to 51 weeks. This is seen in MOD as providing a significant deterrent.

1.94 Whilst SOCAP simply provides for the offence of criminal trespass, military land byelaws are tailored to the specific needs of MOD sites. For instance, in certain establishments where the SOCAP designated area is not the totality of the MOD site; there are areas where the public has reasonable access.   Byelaws allow ‘controlled’ access to continue whereas SOCAP is intended to afford the greater protection required around the protected area. 

1.95 The military land byelaws and the SOCAP powers, although capable of being used independently, are mutually supportive and together provide a layered form of legal protection.

1.96 Because there was previously no central register of all military land byelaws there has also been a substantial amount of background work to trace as much information as possible. This includes the provision of a Byelaws Web Site holding complete details of all the present military land byelaws, as well as those rendered unenforceable due to sale of land. This information has been made public for the first time in a complete form as part of the Department’s Freedom of Information strategy. As a part of this sub-project, the team has completed the task of scanning the all the byelaw documents that could be traced so they can be accessible by both the public and MOD staff.

Process of making a new byelaw

1.97 The Military Lands Act does not set out a definitive procedure for making a byelaw. However, through practice, custom and comments by judges examining such processes in the past, byelaw procedures have evolved and are now established. The process for making byelaws used on the defence estate is diagrammed at Annex A. The MOD Byelaws process requires Minister to formally review the public comments made, the response by MOD and then, if he agrees sign the draft byelaws.

1.98 As has been the practice in the past, the advertisement period for the new byelaws runs for 28 days, with advertisements appearing in the London Gazette, two local newspapers, and as posters in various places in the vicinity of the site in question such as libraries. Adverts also appear on the MOD byelaws website.  US of S writes to the local MP, informing him that he will be consulted. Officials then write to local authorities, Parish Councils and Statutory Bodies at the beginning of the consultation period. At the conclusion of the consultation period, the final version of the byelaws, together with any comments received, are submitted to US of S with recommendations concerning any amendments and that he exercise his delegated authority to make a new statutory instrument.

1.99 As part of the normal consultation process contact is made with a wide range of interested parties. These can include local highway authorities, Hydrographic Office, Crown Estate, Department of Trade, Civil Aviation Authority, Lighthouse Boards, Harbour authorities, Department of the Environment, Food and Rural Affairs, National Park Authorities etc.

1.100 Once the document is signed, MOD lawyers liase with The Stationery Office for official copies to be produced for public record. DE arranges for copies to be produced as signs and erected on site. A copy is also registered on the MOD Website.

Byelaws and Common Land

1.101 The MLA 1892 specifically excludes rights of common from MOD byelaws unless by agreement with the commoners. Therefore in most areas where this is important MOD has either bought out the commoners rights or has agreements with the commoners for these rights not to be exercised in return for an annual payment.

Timetable for Byelaws in Thames Heath area

1.102 There is a MOD wide priority list and the sites covered, Aldershot, Sandhurst, Ash & Minley are due to start the review process at different times during 2007/2008. 

1.103 Because of the rigorous checking process to ensure that there are no Land Management problems each byelaw could be expected to take at least 2 years to reach enactment, i.e. 2010. 

1.104 However this process is being aided by a parallel project which is registering all of MOD title in the Land Registry and this may allow the Byelaw process to shorten timescales slightly.

Tim Pinchen

Head Byelaw Review Team

Annexes: A
Flow chart of DE Byelaw Process

Annex A: Byelaw renewal outline flow chart



Boundary checks/tenancy checks on site





DGLS liases with The Stationary Office to record new Statutory Instrument.


Signs and posters ordered and erected, Boundaries properly checked and marked


Byelaw comes into effect on an appropriate date





Implementation





Report to USofS








Notices in London Gazette, two local newspapers twice, site notices/posters copies to local authorities (County /District/Parish) and other interested stakeholders also notice in MOD Byelaw Web page





MOD Review comments and provides detailed report to USofS. USofS, if agrees recommendations, signs byelaw and plans and writes to MP’s with press release





USofS writes to local MP





Initial Site Meeting – DE reps/local operational staff etc








Initial Maps drawn and requirement for new byelaw agreed








Publicity/Consultation


Minimum 28days for responses








USofS approval to publicise and move to consultation phase sought and obtained











Draft Byelaw produced and agreed











� Managing Natura 2000 sites: the provisions of Article 6 of the Habitats Directive 92/43/EEC, referred to as MN2000


� European Commission (2001) Assessment of Plans and Projects Significantly Affecting Natura 2000 sites: Methodological guidance on the provisions of Article 6(3) and (4) of the Habitats Directive 92/43/EEC  


� HYPERLINK "http://ec.europa.eu/environment/nature/nature_conservation/eu_nature_legislation/specific_articles/art6/pdf/natura_2000_assess_en.pdf" ��http://ec.europa.eu/environment/nature/nature_conservation/eu_nature_legislation/specific_articles/art6/pdf/natura_2000_assess_en.pdf�


� European Commission (2001) Assessment of Plans and Projects Significantly Affecting Natura 2000 sites: Methodological guidance on the provisions of Article 6(3) and (4) of the Habitats Directive 92/43/EEC


� English Nature Habitats Regulations Guidance Note 1, on Appropriate Assessments, (page 3 / Step VII)


� English Nature Habitats Regulations Guidance Note 3, on the Determination of Likely Significant Effect, paragraph 4.3


� UK Habitats Regulations 1994, Reg. 3(4) - “every competent authority in the exercise of any of their functions, shall have regard to the requirements of the Habitats Directive so far as they may be affected by the exercise of those functions.”
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