Initial comments on Environmental Dimension Partnership’s study of the
Thames Basin Heaths Special Protection Area (SPA) :

20" November 2006

This copy of Natural England ’s ‘Initial Comments ' paper has been marked with
paragraph numbers so as to allow cross reference in  responding to the
comments made herein. The paper is unchanged in a |l other respects.

Natural England has been formed by bringing together English Nature (EN),
the landscape, access and recreation elements of the Countryside Agency
(CA) and the environmental land management functions of the Rural
Development Service (RDS).

Natural England will work for people, places and nature, to enhance
biodiversity, landscapes and wildlife in rural, urban, coastal and marine areas;
promoting access, recreation and public well-being, and contributing to the
way natural resources are managed so that they can be enjoyed now and by
future generations.
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This paper provides Natural England’s initial comments on the Thames Basin Heaths Special
Protection Area (SPA) Study (‘Study’), as published by the Environmental Dimension
Partnership (‘EDP’) on 24 October 2006. The Study, which was prepared on behalf of two
developer organisations, the Thames Valley New Homes Coalition and the Home Builders
Federation, has been submitted by EDP to the South East Plan Examination in Public (‘EiP’)
for consideration by the Assessor.

A. The Study

In essence, the two primary objectives of the Study are

(1) to dispute the evidence base underlying Natural England’s Thames Basin Heaths
Delivery Plan, and introduce alternative research findings, in support of the
conclusion that the requirements of the Habitats Directive are not triggered by
additional residential development within 5 kilometres of the SPA -- and, as such,
that a strategic plan to protect the SPA is not required; and

(ii) failing the EiP’s acceptance of this conclusion, to offer recommendations as to
how the Habitats Directive should be applied to resolve the issue.

Prior to specifically examining each of EDP’s conclusions in this regard, a fundamental
observation as to both the usefulness and reliability of the Study must be made. Despite its
overarching intention to promote an alternative solution to the Thames Basin Heaths matter,
the Study, as stated at Paragraph 1.16', does not ‘provide further commentary on legal
interpretation [of the Delivery Plan approach]’ despite ‘a firm EDP recommendation that [an]
mformed legal opinion should be obtained on these and related matters.’

EDP does not merely seek, however, to present its research findings for objective
consideration by the FiP. Rather, it has also ‘taken the opportunity to review key parts of the
sequential test’ required under the Habitats Regulations and advocate their proper application.
In doing so, EDP makes recommendations as to why the EiP should disregard the Delivery
Plan approach, and how the Government should alternatively perform its legal duties with
respect to the SPA, in the complete absence of expert legal advice. One unfortunate
consequence of this uninformed approach is readily seen at Paragraph 5.12, where, in the
midst of delivering its core conclusions, EDP states that the there is no need for ‘adopting’
the ‘EN precautionary principle’ in relation to formulating legally sufficient mitigation
standards for the SPA. EDP appears to be unaware that the Precautionary Principle is bound
into EU law, which the Government is obliged to apply, as opposed to a non-binding
recommendation promoted by Natural England within the Delivery Plan.

! When paragraph numbers are quoted, the reference is the paragraph number from the EDP
Report unless otherwise stated.
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EDP’s approach is in striking contrast to the DCLG Peer Review of the Delivery Plan, also
presently before the Assesser for the EiP, which includes a comprehensive, 54 page expert
legal opinion, on which the Peer Review fundamentally relies in testing and rendering its
conclusions. Accordingly, Natural England advises that EDP’s legally untested conclusions
and recommendations regarding the proper interpretation and application of the Habitats
Directive should be viewed with extreme caution. :

Despite the Study’s serious limitation in this regard, we respond to both EDP’s portrayal of
the ecological evidence base and its broader recommendations as to how the Government

should fulfil its legal duties, in turn.

B._EDP’s Portrayal of the Evidence Base

EDP’s primary argument that the available evidence base does not trigger the requirements of
the Habitats Directive is based on two highly flawed bodies of work: (i) research conducted
by EDP on the Thames Basin Heaths SPA (the ‘EDP Research’) in preparation for its
submission to the EiP, and (i) a desk-based critique of the ecological and recreational
evidence underlying the Delivcry Plan.

1. EDP’s Thames Basin Heaths SPA Research

Preliminarily, EDP asserts, at Paragraph 1.32. that the EDP Research is ‘the only piece of

- research to bring forward new infosmation asd study findings from the TBH SPA’ within the

EiP. This statement is not accurate; firstly, the Delivery Plan’s mitigation standards
principally derive from two visitor studies conducted on the Thames Basin Heaths SPA.
(EDP asserts at Paragraphs 3.41 and 3.54, that the data informing these standards are instead
‘drawn largely from the Dorest Heaths.” This is incorrect and misleading.)

In addition, in early September of this year, Natural England commissioned Footprint
Ecology to undertake a study, to be submitted to the EiP in early December, which will
provide information on the relationships of urban development, recreational access, habitat
condition and the presence of Annex I bird species on the Thames Basin Heaths SPA [habitat
maps are already in Annexes to NE’s 30 October Submission to the EiP Thames Basin
Heaths technical sessions].

Notwithstanding these inaccuracies, the EDP Research, in short, contends that there is no
significant negative relationship between the presence of all three species of Annex I birds on
the Thames Basin Heaths SPA and the proportion of urban development around its
boundaries and, therefore, no significant effect on the SPA is likely to arise from additional
development.

However, Natural England, for a number of reasons, is highly concerned with the manner in
which this research was conducted and, accordingly, does not feel that it can be relied upon to
inform the existing ecological evidence base. With respect to each of the two areas of
research conducted by EDP, these are:

a. Application of the Liley and Clarke Methodology
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Chobham Common which are now otfices and the occupants ot which are tenced out
from the Common. The research aims given in Paragraph 4.2 aim to assess the
influence of urban development but do not highlight residential development. Though
urban development close to heathland may influence the heathland sites in other
ways; the principle focus of the Delivery Plan for the Thames Basin Heaths has been
recreational pressure resultant from residential development. Calculating urban
development and in particular residential development from map or aerial
photographs is fraught with problems, and though this technique was used by Liley
and Clarke, they recognised the short comings and therefore checked the results
against residential numbers from post code data. Therefore the current work does not
fully replicate the Liley and Clarke Study and does not effectively represent
residential development by the urban development assessment.

- Low Number of Replicates. Liley and Clarke split the heaths in Dorset into patches

based on standardised criteria for defining ecological heathland units. In Paragraph
4.7 the EDP report recognises that size of site (or patch used for analysis) has very
large statistical influence. It would have been possible to split the TBH SPA into
parcels which reflect more clearly the physical separation of sites than the SSSI
boundaries. For example the area of Lightwater Country Park in Colony Bog to
Bagshot Heaths SSSI lends itself to being a separate land parcel. Separating the land

“into parcels would increase the number of replicate samples from 13; a higher sample

number would increase the robustness of the research analysis as well as reflecting
more closely the work of Liley and Clarke.

Failure to Account for Publicly Inaccessible Areas. Separating the land into
parcels would also allow areas with no public access to be removed from the analysis.
The EDP research does not distinguish between areas with no public access, and those
with full public access. Leaving areas with no access in the analysis which is
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