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HBF Legal Opinion Summary            
Intro

HBF commissioned Robin Purchas to provide us with his legal interpretation of the Habitats Regulations and the way it was being relied upon by NE in the delivery plan and by Bond Pearce in the Peer Review of that Plan and to consider any implications arising out of the EDP research.

Summary

In a nutshell Robin Purchas believes NE and Bond Pearce have both mis-interpreted and mis-applied the requirements of Regulation 48 of the Habitats Regulations meaning that the delivery plan and the Bond Pearce legal opinion are both flawed and unsound. Add in the fact that the EDP research is the best available up to date evidence and the requirement for competent authorities to review the implementation of the regulations in the light of new evidence, and again, the approach set out in the delivery plan is flawed.

Three Stage Test

Essentially Robin Purchas suggests that the requirements of regulation 48 should be broken down into 3 stages.

Stage 1 – The likely significant effect – The question is whether the project – alone or in-combination – is likely to have a significant effect on the site in light of its conservation objectives. An effect that is unlikely to undermine the site’s conservation objectives is not likely to be a significant effect. The object of stage 1 is to ascertain whether the likelihood of a significant effect can be ruled out. If it can, permission can be granted. If it cannot, Stage 2 is engaged. Mitigation should not be considered at this stage.

Stage 2 – appropriate assessment – this stage comprises the assessment of the implications of the plan or project for the European site having regard to its conservation objectives. The effects on those objectives must be identified in the light of the best scientific knowledge in the field.

Mitigation can be considered in the appropriate assessment but the aspiration should always be to the top of the mitigation hierarchy – i.e. avoiding impacts / mitigating at source (on the site). Evidence should also be provided of the likelihood of the success of mitigation and also a monitoring scheme and proposals for how any mitigation failure should be addressed.

Stage 3 – the question to be asked here is whether the authority can ascertain that the plan or project will not adversely affect the integrity of the European site. This is a different question which to that asked at Stage 1 which was concerned with the significance of the impact on the basis of the site’s conservation objectives. Stage three is about a site’s integrity which is defined in Circular 06/05 as being:

“the coherence of its ecological structure and function across its whole area that enables it to sustain the habitat, complex of habitats and/or the levels of population of the species for which it was classified.”

The question is to be approached on the basis of the precautionary principle (applied proportionately). Mitigation at this stage can be taken into account. 

Importantly, at this stage it is the effect only of the plan or project in itself (not in-combination) that is to be considered.

Comments on delivery plan, Bond Pearce Opinion and RPS peer review

Robin Purchas is critical of the Bond Pearce legal opinion which accompanies the RPS DCLG Peer Review as it omits these tests. It includes mitigation at stage 1, and includes an in-combination assumption in stage 3.It is based on the assumption that the provision of SANGS removes the requirement for an appropriate assessment. On this basis the opinion is flawed and its results should be treated with caution

The same concerns apply to the NE draft delivery plan and template SPD rendering them unsound in RP’s view.

Turning to the evidence for the delivery plan and approach generally it is generally acknowledged by many parties to be weak and not robust. Not least in the RPS peer review. 

In terms of the EDP research the Opinion notes the requirements of the EU’s communication on the precautionary principle that:


“Decisions reached by invoking the precautionary principle should be actively reviewed and revisited when further information that reduces uncertainty becomes available.”

The EDP study comprises such “further information” as it potentially undermines the basis of the delivery plan in its (EDP’s study’s) conclusion that there is no direct correlation between bird numbers and the extent of surrounding development

Conclusion

· the basis for the draft delivery plan and the requirement for SANGS provision appears to be unsound in so far as it is predicated on a flawed interpretation of regulation 48 of the Habitats Regulations.

· although suggesting a three-pronged approach the delivery plan only effectively pursues one prong – namely SANGS

· the expressed justification for the delivery plan does not reflect the requirements of the Directive or Regulation 48 and should be reconsidered in the light of new evidence from EDP.

