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8th December 2006

Dear Mr Jackson

Thames Basin Heaths (TBH) Special Protection Area (SPA) Project Team Position on Sheltered Accommodation

Thank you for writing to me concerning my recent letter which clarified Natural England’s position on sheltered accommodation. Your feedback has been very useful and gives me the opportunity to develop Natural England’s position.
Firstly, I should state that Natural England is not attaching particular weight to the Worton, Beecroft and Ventura appeal (APP/N1730/A/06/1197258) (the Worton decision) alone. As indicated in the letter, we.  attach weight to all appeal decisions, and look at all of them to glean lessons from the wider picture.  Indeed, Natural England has recently commissioned a research project specifically for this purpose.  In fact, Natural England disagrees with the Inspectors view that a covenant to limit the younger age range of the occupants of the development wcould be effective in reducing disturbance to heathland birds.  We agree with the Inspector, in the appeal related to 52-54 Fleet Road, Tutankhamen (APP/N1730/A/05/1195242) (the Tutankhamen decision), that retired people generally (and certainly those aged 60 or so) could be regular visitors to the SPA.  However, we are not convinced this was the reason why the Inspector in the Worton decision concluded no significant effect on the SPA. The reason why the Inspector seems to have allowed the appeal, seems less to do with the covenant limiting age, and more to do with the description of the development “grouped flatlets for less active elderly people, incorporating communal facilities”   … “not likely to be particularly mobile and unlikely to walk the 1.5km or more to the SPA” and “not likely to drive a car”. Consequently, we are not advocating this as a mitigation measure. 
You are right in saying that Natural England does not require there to be the positive effect of the demolition of dwellings unencumbered by restrictions in order for us to accept that certain types of sheltered accommodation would be acceptable.  This is not a misreading of the Worton decision.  Rather, it is a logical conclusion in cases where the occupants of a development would not visit the SPA.  They will not visit the SPA whether or not the development they occupy replaces other dwellings, encumbered or otherwise.  Obviously, a positive effect is to be welcomed, but it is not a pre-requisite.

We note your analysis of the Tutankhamen decision, which is helpful, but we read the emphasis somewhat differently.  It seems to us that in some cases the Inspector was more concerned about the lack of any guarantee that certain restrictions would overcome the SPA issue, rather than concluding that, even if effectively guaranteed by condition or obligation, the measures would be ineffective in protecting the SPA.  

An example of the latter type of measure that, even if guaranteed, would not fully protect the SPA, is where the Inspector concluded that a condition or obligation restricting the keeping of cats and dogs does not eliminate recreational pressure on the heaths, it only reduces the dog walking element.  Natural England agrees with this important point.  

In contrast, we view the Tutankhamen decision as providing an example of restrictions which could, if guaranteed, be effective in protecting the SPA but were not accepted because they were not guaranteedThere is another class of restrictions that may be guaranteed and which might be effective if delivered..These conditions appear to be the scope of the S106 obligation in the Tutankhamen decision. However, they seem to be very limited in terms of providing a sufficient guarantee (we are noting here the description of its scope in paragraphs 1 and 2 It is clear in the language of the decision that the Inspector was concerned about there being no guarantee that the occupants would have limited mobility “The appellants asserted…” and “I do not doubt their intentions but any permission granted …” The Inspector, we think correctly, rejected the suggested condition that “the development shall be for sheltered housing and shall provide 24hour emergency call-out facilities with warden assistance”.  The reason for rejection seems to relate more to the uncertainty and vagueness of the condition, especially when considered in relation to the limited communal facilities and type of accommodation (and age from 60) in this case.  It was the failure of the suggested conditions to meet the Circular tests that we think led to the dismissal of the case.  We do not see this as setting a precedent that all sheltered housing proposals could have a significant effect on the SPA.  We believe that in most cases Class C2 sheltered accommodation is not likely to lead to significant effects on the SPA, as I set out in my previous letter.  We continue to monitor and learn from appeal decisions and the views of others.  Your letter has been most helpful even though we may not agree with all that you set out.
The Use Classes Order
Thank you for providing a clear definition of the C2/C3 class distinction which, we are sure will be useful in the future. In particular, we intend to avoid the use of the term ‘category’ because as you have pointed out, this can lead to confusion. It is Natural England’s intention to make use of the local planning authority’s specialist knowledge when responding to planning applications for sheltered accommodation. In most instances we will be happy to accept the Council’s opinion of whether a development is C2 or C3 and will respond as previously detailed.
We would be interested in any further clarification you may be able to provide regarding the Sui Generis ‘Extra Care’ classification. Currently, Natural England will need to see evidence that there is a high level of nursing care involved in these developments. This would effectively allow us to treat a development as if it was classified C2.

I hope this letter further clarifies Natural England’s position. If you have any other queries you wish to discuss please do not hesitate to contact me directly at carole.mortimer@naturalengland.org.uk or on 01273 407960.
Yours sincerely,

Carole Mortimer

Advisor

Thames Basin Heaths Project

Copy to Mr P Burley, c/o Ms B Bay, PINS
