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Dear Sir,
SEERA SE plan and TBH SPA delivery plan

    I am writing to you with the submission of the Open Spaces Society which you have kindly enabled us to do after hearing the representation from me as delegate for the Open Spaces Society.

The Open Spaces Society is a national body formed in 1865. I am the designated correspondent and representative in this case not withstanding that I am a Trustee of the Society. The Open Spaces Society has the unique history of being the Britain’s oldest national conservation body. We are a registered charity that has as its objective the provision of public open space, access to the countryside and the protection and preservation of Common Land, Public Open Space, Town and Village Greens, and Public Rights of Way.  The Society is consulted by the Secretary of State on Common Land, Public Open Space and Village Greens

The Society has been invited to join the participants in the matters concerning the Natural England Thames Basin Heaths Special Protection Area Delivery Plan

The Society was not aware until recently of the consultation or the issues that have emerged in regard to SANGS or the overall strategic approach to public access land as set out in the draft Regional Spatial Strategy South East Plan. To that end I have set out our objections and observations.

Whilst we have concerns as to the science produced by Natural England in particular the methodology of the surveys used as a basis of the policy and strategy that underpins the TBH SPA delivery plan we agree in part with their statement [Att 1] but not that grazing is the only way to achieve favourable condition as can be seen by the amount of heather regeneration  and restoration that appears under pylon lines which criss-cross many of the SPA commons and managed fire breaks as well as on existing ungrazed lowland heath commons. There is no quantum as to what to expect at favourable status or the base line it is set against.
No research as to the comparative quantum of the various techniques alone or in combination is available to support the rush to enclose the last vestiges of our historic open and unenclosed common lands that make up the majority, over 90% of the SPA.

We are of the opinion that the surveys carried out [Liley et al] are flawed in the following ways:-

1. The status of the land and why visitors thought they had rights of access was not taken into account.
2. The inclusion of cyclists as a component part of the use of the whole common was misleading as cycling is illegal on s193 [Law of Property Act 1925] commons.

3. The existence and use of a public right of way was ignored completely. Again assumptions were made that the visit was over the whole common/SPA where as it may just as well have been an express linear use of the public right of way with little or no affect on the general use of the common.
4. No account of the distance travelled into the SPA or the time spent. There does not seem to have been any attempt to correlate the increasing bird numbers with visits or existing habitat restoration and management.
5. The use of Wildmoor heath/ Owlsmoor is questionable due to the management over the last five years. This site is a good example of the use of scarce resources to start a restoration project which prevents rights of access and then being left to scrub up so defeating the very reason for the project. Without a legal duty to maintain public access the whole delivery plan could go this way.
Notwithstanding our concerns as to the basis of the science used to formulate the delivery plan, the legal duties of Natural England and landowners, and the rights of the public to use the land, we are supportive of any policy that provides new public open space as long as it is protected, to the same extent or better, as the existing SPA common lands. 
What we do disagree with is the implementation of SANGS as is being presently approved by case officers in mini-plans. We have three cases of existing public access commons Effingham - Guildford, Horsell - Woking and Esher – Elmbridge being approved by the Councils for the benefit of the Council’s own development plans. The NE approved SANGS plans rely on obtaining Secretary of States approval [s194 LPA1925] for the works on the grounds that they will increase existing public access by drawing people away from the existing SPA through approved management schemes that include car parks and other major developments. This is not in the public interest or for the benefit of the neighbourhood. It is not being done by compulsory purchase nor is any exchange land [Acquisition of Land Act 1981] being proposed. Where approval under other legislation is required the land affected should not be used as a SANG nor included in mini-plans.
There are also examples of land being highly suitable for inclusion as a SANGS which have not even been put forward by the LPA. It seems such land is being retained for mitigation for the Councils own development plans. The Westborough Allotments Guildford being a prime example

The rights of access being denied to new residential users, and we presume visitors to the area, to existing public access are not being replaced with new land, as is envisaged in the original delivery plan, on a like for like basis with the same status and rights. What we have is a system where Natural England presumes to give permission for works reserved to the Secretary of State and which enables local authorities and some other landowners to access a new source of forced funding to carry out the statutory duty of care to maintain the Council’s assets as a function of the powers of acquisition i.e. land already acquired for public access. Given the extent and detail of the works approved by Natural England on the commons one has to ask whether a deal has already been done with the Secretary of State because if not then the Local Authorities have mislead Councillors into believing that NE approval is all that is needed to enable the SANG to be part of the avoidance scheme. 
On top of this the delivery plan does not protect legally the SANGS or ANGSt i.e. the lands put forward for avoidance or mitigation, in perpetuity or gives them the same rights or status as the lands being mitigated. The powers of the local authorities enshrined in s123 of the Local Government Act 1970 enables them to dispose of the land for any reason and at any time. We would like to see a robust control being put in place to protect new public access provisions by using such legislation as appropriate for example dedication and registration of Village Greens or new irrevocable s193 deeds.
It is also important to understand that where the commons are or will become part of a management scheme [Effingham and Esher commons] that includes grazing then the whole reason for the avoidance – to keep dogs off the SPA and to give them space to be let off the lead is negated as it is a legal obligation for dogs to be kept on leads in the presence of grazing animals and during the nesting season under CROW2000.

The importance of the minimum 2.4km linear pathways has been underestimated and in most instances ignored. It is surprising that no connection with the Rights of Way networks and the in progress Rights of Way Improvement Plans [CROW 2000] has been made mandatory. We believe that they both can be a major contributor to the whole TBH SPA delivery plan. It will be important for LPA to act together with the Highway Authorities and Natural England to identify new rights of way and upgrades that answer the needs of the SPA delivery plan.

We do not agree that the power to agree SANGS and mitigation provisions should remain with Natural England but should be set out in the SEERA SE plan Strategic Policy and then in combination with appropriate assessment by the LPA and SEERA be left to the LPA for implementation with full public consultation and the democratic process. At the moment there is no way the public can challenge Natural England’s actions or decisions and NE approval is being sighted as a fait accomplit.
Where statutory access land and access management schemes are being considered for SANGS or for any land with public access it must be an obligation on both NE and the LPA to consult not only the public but Statutory Consultees [e.g. Open Spaces Society for commons etc but also the Ramblers, the British Horse Society and the Cyclist Touring Club for rights of way] and Statutory Advisers [e.g. the County Local Access Forum].

We completely disagree with the proposal that controlling access is appropriate [Q14] or even legal. Almost the entire SPA has public rights to ‘air and exercise’ or ‘recreation’ albeit on some military training land those rights are in abeyance. The area is criss-crossed with public rights of way though there will soon be a new power to divert for nature conservation.
I look forward to participating in the round table session at the technical meeting on the 18th December.
Yours sincerely

Bob Milton

Open Spaces Society
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