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	Natural England has been formed by bringing together English Nature (EN), the landscape, access and recreation elements of the Countryside Agency (CA) and the environmental land management functions of the Rural Development Service (RDS).

Natural England will work for people, places and nature, to enhance biodiversity, landscapes and wildlife in rural, urban, coastal and marine areas; promoting access, recreation and public well-being, and contributing to the way natural resources are managed so that they can be enjoyed now and by future generations.




This paper provides Natural England’s initial comments on the Thames Basin Heaths Special Protection Area (SPA) Study (‘Study’), as published by the Environmental Dimension Partnership (‘EDP’) on 24 October 2006.  The Study, which was prepared on behalf of two developer organisations, the Thames Valley New Homes Coalition and the Home Builders Federation, has been submitted by EDP to the South East Plan Examination in Public (‘EiP’) for consideration by the Assessor.

A.  The Study  
In essence, the two primary objectives of the Study are 

(i) to dispute the evidence base underlying Natural England’s Thames Basin Heaths Delivery Plan, and introduce alternative research findings, in support of the conclusion that the requirements of the Habitats Directive are not triggered by additional residential development within 5 kilometres of the SPA -- and, as such, that a strategic plan to protect the SPA is not required; and 

(ii) failing the EiP’s acceptance of this conclusion, to offer recommendations as to how the Habitats Directive should be applied to resolve the issue.
Prior to specifically examining each of EDP’s conclusions in this regard, a fundamental observation as to both the usefulness and reliability of the Study must be made.  Despite its overarching intention to promote an alternative solution to the Thames Basin Heaths matter, the Study, as stated at Paragraph 1.16
, does not ‘provide further commentary on legal interpretation [of the Delivery Plan approach]’ despite ‘a firm EDP recommendation that [an] informed legal opinion should be obtained on these and related matters.’
EDP does not merely seek, however, to present its research findings for objective consideration by the EiP.  Rather, it has also ‘taken the opportunity to review key parts of the sequential test’ required under the Habitats Regulations and advocate their proper application.  In doing so, EDP makes recommendations as to why the EiP should disregard the Delivery Plan approach, and how the Government should alternatively perform its legal duties with respect to the SPA, in the complete absence of expert legal advice.  One unfortunate consequence of this uninformed approach is readily seen at Paragraph 5.12, where, in the midst of delivering its core conclusions, EDP states that the there is no need for ‘adopting’ the ‘EN precautionary principle’ in relation to formulating legally sufficient mitigation standards for the SPA.  EDP appears to be unaware that the Precautionary Principle is bound into EU law, which the Government is obliged to apply, as opposed to a non-binding recommendation promoted by Natural England within the Delivery Plan.     
EDP’s approach is in striking contrast to the DCLG Peer Review of the Delivery Plan, also presently before the Assessor for the EiP, which includes a comprehensive, 54 page expert legal opinion, on which the Peer Review fundamentally relies in testing and rendering its conclusions.  Accordingly, Natural England advises that EDP’s legally untested conclusions and recommendations regarding the proper interpretation and application of the Habitats Directive should be viewed with extreme caution. 

Despite the Study’s serious limitation in this regard, we respond to both EDP’s portrayal of the ecological evidence base and its broader recommendations as to how the Government should fulfil its legal duties, in turn.
B.  EDP’s Portrayal of the Evidence Base
EDP’s primary argument that the available evidence base does not trigger the requirements of the Habitats Directive is based on two highly flawed bodies of work: (i) research conducted by EDP on the Thames Basin Heaths SPA (the ‘EDP Research’) in preparation for its submission to the EiP, and (ii) a desk-based critique of the ecological and recreational evidence underlying the Delivery Plan.

1.  EDP’s Thames Basin Heaths SPA Research
Preliminarily, EDP asserts, at Paragraph 1.32, that the EDP Research is ‘the only piece of research to bring forward new information and study findings from the TBH SPA’ within the EiP.  This statement is not accurate; firstly, the Delivery Plan’s mitigation standards principally derive from two visitor studies conducted on the Thames Basin Heaths SPA.  (EDP asserts at Paragraphs 3.41 and 3.54, that the data informing these standards are instead ‘drawn largely from the Dorest Heaths.’ This is incorrect and misleading.)   

In addition, in early September of this year, Natural England commissioned Footprint Ecology to undertake a study, to be submitted to the EiP in early December, which will provide  information on the relationships of urban development, recreational access, habitat condition and the presence of Annex I bird species on the Thames Basin Heaths SPA [habitat maps are already in Annexes to NE’s 30 October Submission to the EiP Thames Basin Heaths technical sessions].  

Notwithstanding these inaccuracies, the EDP Research, in short, contends that there is no significant negative relationship between the presence of all three species of Annex I birds on the Thames Basin Heaths SPA and the proportion of urban development around its boundaries and, therefore, no significant effect on the SPA is likely to arise from additional development.
However, Natural England, for a number of reasons, is highly concerned with the manner in which this research was conducted and, accordingly, does not feel that it can be relied upon to  inform the existing ecological evidence base.  With respect to each of the two areas of research conducted by EDP, these are:

a.  Application of the Liley and Clarke Methodology
The study by Liley and Clarke, which EDP focus on, demonstrated with statistical rigour that there was a link between urban development and birds on the Dorset heathlands, and the results are of great relevance to the Thames Basin Heaths. However, the method used by Liley and Clarke in Dorset, which the study has sought to reproduce, whilst appropriate for the particular circumstances of the Dorset Heathlands, is much less appropriate for the Thames Basin Heaths. The smaller number of sites in the Thames Basin Heaths, and the lower variation between sites in the extent of urbanisation, make this method much less likely to reveal a correlation between urban extent and heathland bird numbers, whatever correlation exists in reality. Much more useful methods are available but Natural England saw no detail of  EDP’s study before it was undertaken, and therefore had no opportunity to advise EDP of this.
Nothwithstanding this fundamental concern about whether EDP’s approach was worthwhile, we note that EDP claims to have replicated the Liley and Clarke methodology for the Dorset Heaths study in order to provide a comparative assessment of the Thames Basin Heaths. In fact they have not done this.  There are serious discrepancies between the manner in which the EDP Research was carried out relative to that of Liley and Clarke.  These include:   
· Unreliable Estimation of Existing Residential Development.   In the EDP report the area of urban land was calculated using OS maps.  The map based approach used by EDP has resulted in a number of areas of non-residential land being included within the calculation of urban land, for example former military areas around Chobham Common which are now offices and the occupants of which are fenced out from the Common. The research aims given in Paragraph 4.2 aim to assess the influence of urban development but do not highlight residential development. Though urban development close to heathland may influence the heathland sites in other ways, the principle focus of the Delivery Plan for the Thames Basin Heaths has been recreational pressure resultant from residential development.  Calculating urban development and in particular residential development from map or aerial photographs is fraught with problems, and though this technique was used by Liley and Clarke, they recognised the short comings and therefore checked the results against residential numbers from post code data. Therefore the current work does not fully replicate the Liley and Clarke Study and does not effectively represent residential development by the urban development assessment.
· Low Number of Replicates.  Liley and Clarke split the heaths in Dorset into patches based on standardised criteria for defining ecological heathland units. In Paragraph 4.7 the EDP report recognises that size of site (or patch used for analysis) has very large statistical influence.    It would have been possible to split the TBH SPA into parcels which reflect more clearly the physical separation of sites than the SSSI boundaries. For example the area of Lightwater Country Park in Colony Bog to Bagshot Heaths SSSI lends itself to being a separate land parcel.  Separating the land into parcels would increase the number of replicate samples from 13; a higher sample number would increase the robustness of the research analysis as well as reflecting more closely the work of Liley and Clarke. 
· Failure to Account for Publicly Inaccessible Areas.  Separating the land into parcels would also allow areas with no public access to be removed from the analysis. The EDP research does not distinguish between areas with no public access, and those with full public access. Leaving areas with no access in the analysis which is attempting to use urban development as a surrogate for public access is inappropriate and inherently reduces the validity of the analysis still further.  The flaws in the methodology are partially alluded to, though not fully recognised in Paragraph 4.77 which recognises that the exact relationship between urban development and disturbance is unknown. Therefore the conclusions stated in 4.72 to 4.76 are also invalidated by the inaccuracies and inherent flaws of the data analysis.
· Use of Locally-Derived Bird Data.  The nightjar data used in the EDP Research is from the most recent national survey year 2004 and is a useful data set for statistical analysis, particularly if the habitat data (calculated from aerial photographs) is from the same or previous year.  However, the woodlark and nightjar data were taken from the locally derived data sets. The most useful and appropriate data sets for these species (from 2006 national surveys) were not available at the time of EDP writing their report and will not be available until 2007.  Unfortunately the EDP report does not recognise the potential impacts that using the locally derived bird data could have on the validity of their analysis. 

In short given the low number of replicates, the inherent limitations of the woodlark and Dartford warbler bird data, the use of OS map identified urban land rather than number of residences from post code data and the inclusion of inaccessible sites in the analysis, it is not surprising that no significant correlations between bird numbers and urban development areas were found. 

b.  EDP’s Field Investigation  
In addition to EDP’s highly flawed ‘replication’ of the Lilely and Clarke research for the Thames Basin Heaths SPA as a whole, EDP also undertook field study on five of the thirteen units comprising the SPA in order to assess the linkage between habitat, recreation and disturbance on the SPA.  For the following reasons, Natural England seriously questions the reliability of EDP’s findings in this regard: 
· The EDP Research selected a small sample of five sites and split the sites into 200m by 200m grids.  For each grid they calculated the length of path, the habitat type in terms of broad categories and whether each Grid had birds records in 2003, 2004 or 2005 or none of the three years. They then did a series of univariate analysis on the data to compare the habitats of Grids with bird data with that of Grids without bird records. Since habitat changes with time, in particular on rotational forestry sites, ideally the habitat maps will be related to the same time period as the bird data. The habitat maps were from aerial photographs but no dates of these photographs were given in the EDP Research.  Despite the concern of using univariate statistics on a multivariate data set, the results (tables in 4.61,4.62 and 4.63) agreed largely with what is known for the habitat preferences of the three species. Table in 4.64 shows that all three species nested statistically further from the edge of the SPA which is similar to the Dorset data, but since EDP did not control for habitat, it is not clear whether this is due to edge effects, increased visitor pressure at margins or due to the habitats at edges being less suited to the three species. 

· Despite their first set of tests demonstrating how important habitat was, the EDP report goes on to compare path length (as a surrogate for disturbance) in Grids squares with and without birds with no cross reference to habitat.  Paragraph 4.20 lists the choice of sample sites used in this analysis.  Only five of the 13 SSSIs were chosen and given the aim of the study the sites chosen are far from ideal.  To use path length as a surrogate for disturbance all sites in the analysis must have public access. Eelmoor Marsh should therefore have been excluded from this part of the analysis since it has no public access and therefore path length is not and could not be a surrogate for disturbance.  The use of composite bird data (three years for each site) compounds the problem since each site will effectively influence three sets of bird data.

· In addition, to effectively use path length as a surrogate for disturbance the analysis should control for habitat variation. This is particularly true for larger areas of Broadmoor to Bagshot Woods and Heath which has large areas of rotational conifer. Only bird data from 2003, 2004 and 2005 was used, therefore only areas of Broadmoor to Bagshot Woods and Heaths with suitable heathland or woodland of suitable age during 2003, 2004 and 2005 should have been included. To include areas of rotational conifer which at some stage will be suitable for woodlarks and nightjar but currently are not, inevitably results in habitat overriding any other factor and renders the analysis meaningless.  Large sites, with large areas of heathland and full public access such as Chobham Common, which would have been much better suited to this type of analysis, were not included.  

· In Paragraph 4.29 the analysis refers to Rights of Way type. This implies that only Rights of Way were included in the analysis, and not non-statutory paths. This would grossly affect the analysis. In 4.27 it implies that all paths identified by aerial photography were walked (not only Rights of Way). This would bias the recognition of paths to those that were in open habitats (as paths in woodlands, especially smaller paths would not be as visible on an aerial photograph).  This would bias the data set. Since woodlands would have fewer noticeable paths, they also have fewer birds and therefore automatically a correlation between paths and birds becomes positive!  
The results of the analysis of path length and bird data are simply due to the unusual sub-sample of sites and the lack of control for habitat. In short, due to the way the analysis was conducted path length is not acting as a surrogate for disturbance but as a surrogate for habitat. 

In conclusion, a review of the EDP research reveals that it contains a number of potential sources of bias or noise that severely undermine its reliability.  Accordingly, Natural England does not regard the EDP Research as substantial enough to merit any reinterpretation of the existing evidence base as to the likely effect of residential development on the SPA.  
Natural England advises, however, that additional evidence as to the relationship between residential development, recreational access and bird distribution on the Thames Basin Heaths will be presented by Natural England to the EiP in early December.  This research, which has been undertaken by, among others, Liley and Clarke themselves, will provide substantial additional insight into the effects of development on the SPA.  Natural England advises that any assessment of EDP’s findings await the imminent results of this research.    
2.  EDP’s Review of the Delivery Plan Evidence Base
In addition to presenting its research relative to the Thames Basin Heaths in its Study, EDP also provides a desk-based critique of the ecological and recreational evidence base underlying Natural England’s Delivery Plan.  Natural England disagrees with EDP’s conclusions in this regard and responds as follows:
a. The Relevance of the Delivery Plan’s Evidence Base

The Report makes a number of points about the relevance of the evidence base used within the Delivery Plan.  One key point to make is that the Delivery Plan did not aim to be a full literature review of all the relevant literature.  There are a number of existing literature reviews relevant to disturbance and birds, and urban effects upon heathland which are referred to in the Delivery Plan.

In Paragraph 2.7 EDP state “the literature referred to by EN is either based on information relating to the Dorset Heaths, concerns the ecology of other species or is generic and non-specific to the TBH”. This is an incorrect and misleading assertion.  In the production of the Delivery Plan evidence Natural England summarised background information, transferred research which is directly transferable on species behaviour and used locally derived data such as the Thames Basin Heaths Visitor Survey where this was essential.  The evidence on fragmentation of heathland and cumulative effects of development, for example, are summarised in Going, Going, Gone (Land Use Consultants 2005) which uses the Thames Basin Heaths specifically as a case study.  

Work on levels of visitor pressure and likely disturbance to result from that are not directly transferable from site to site. This is why, when drawing up zones, and making conclusions about visitor levels in the Delivery Plan, Natural England has used the Thames Basin Heaths Visitor survey (Liley et al 2005) as the principle source.   
b.  Applicability of Dorset Data to the TBH SPA
The Dorset Heaths SPA can be considered an ecological analogue of the Thames Basin Heaths SPA. Both are SPAs for their breeding populations of Dartford warbler, nightjar and woodlark.  Both SPAs consist of multiple fragmented sites of varying sizes with varying access levels between the component SSSI sites within the two SPAs. Both SPAs have sites which come very close to the urban fringes and both have high levels of development pressure for housing. Both SPAs provide a vital recreational function for the urban population and are subject to varying levels of recreational pressures between the component SSSIs. Both have similar bird densities and the similarities are reflected in the results of the EDP report comparisons (4.38 to 4.43).  Both have had extensive visitor survey data using the same sampling methodology making the results comparable. The visitor survey results from both sites show walking and dog walking as the principle uses of both SPAs.  There are some key differences which have been reiterated later in the EDP report (Paragraphs 4.38 to 4.44); the Thames Basin Heaths are generally larger and less fragmented sites and the Dorset Heaths SPA is largely heath where as the Thames Basin Heaths is a mixture of heathland and rotational plantation.  The results of the EDP survey highlight a number of differences in statistics from the two sites, but acknowledge that most of these are merely as a result of the larger SSSI size.  These differences between the SPAs do not make the species specific data obtained from the Dorset Heaths inapplicable to the Thames Basin Heaths.

Much of the Dorset research used in developing the Delivery Plan is about impacts of levels of disturbance on the survival and nest success of the three SPA species. Since this data is species specific, and the three species are not likely to  behave differently if  subjected to the same conditions in the two regions, it will in all probability transfer directly between the Dorset sites and the Thames Basin Heaths sites.    The data on levels of recreational disturbance and habitat availability is site specific and the former has been drawn from the respective surveys for each of the two SPAs.  Therefore in developing the Delivery Plan zones, the analysis has focused on data from the Thames Basin Heaths Visitor Survey (Liley et al 2005).  The Delivery Plan does not assume that the work by Liley and Clarke (2002) on the relationship of nightjar density to urban development around the Dorset Heaths fully describes the conditions of the Thames Basin Heaths. It merely concluded that at the time of publication, this was the best available evidence into the links between housing and population density for the relevant species. 
c.  Analysis of TBH SPA Bird Data 

The EDP report makes several statements on bird data which are contradictory and fail to recognise some of the limitations of the data they have used. The table in Paragraph 2.16 estimates percentage changes using data collected by local bird recorders. Much of this data was collected before the SPA was proposed, to provide evidence on which SSSIs should be included within the proposed SPA and to assess whether it had sufficient birds to meet the SPA criteria. The table shows numbers of birds recorded ni 1997-99 and 2003-05. Trends identified over such a short term can only be seen as speculative.  They are very difficult to attribute to a single cause and any attempt to do this must be treated with caution. In general there will be multiple causes such as climate, habitat management and disturbance, which may be acting in different directions on the population trends. Though the Thames Basin Heaths are relatively well supplied with locally recorded data, this data will be subject to variations in recorder effort from site to site and from year to year. Generally, with the exceptions of national survey years (2004 & 2006) the recorder effort increases with time.  Therefore it is difficult to assess whether increases shown are due to improved recorder effort or a result of a genuine population increase.  This important point regarding the data is ignored in the relevant sections on bird trends (Paragraphs 2.16 to 2.17 & 4.13) which draw attention to the fact that numbers of nightjar and Dartford warbler grew during a period in which human population in the vicinity also grew. These paragraphs could and should recognise that potential effect of recorder effort, especially the variation in the quality of the data is picked up later in the report (Paragraph 4.23) as an explanation of why only certain data sets were used in later analysis. 

In the periods from 1999 to 2005 significant increases in the suitable habitat for woodlark were made due to fires, improved rotational management of woodland and heathland restoration (the early years of which create ideal woodlark habitat). There was also an increased bird recorder effort from the first 5 year period to the second period as well as warm winters and summers.  Some of the land management and climate variables would have been acting positively for woodlark (and nightjar and Dartford warbler) numbers. Despite these obvious positive non-disturbance variables, woodlark numbers have decreased, yet the EDP report dismisses this and focuses only on the unsurprising (due to improved recorder effort) increase in recorded numbers of the other two species.  Analysis of bird data trends would ideally focus on national data sets which are collected in a standard methodology and recorder effort. These occur approximately every 10 years with the most recent national surveys being 2004 for nightjar and 2006 for Dartford warbler and Woodlark.

In the EDP Report conclusions the issues regarding the bird data analysis are compounded. In Paragraph 5.9 EDP states “if existing population has not caused such an adverse impact over the last 5-10 years with, in fact, a growth in ground-nesting bird populations recorded in some of those years”. The EDP report neither  proves that there was not already an adverse effect upon the SPA in 1995, nor that use since then has had no adverse effect upon the bird numbers or distribution.  It simply does not address whether the increase in population over this period has had an effect on bird numbers because the information available does not allow an assessment over this period. As pointed out previously much of the increase in numbers that was observed for nightjar at least, as calculated by EDP could be attributable to increased recorder effort.    
d.  Relationship Between Population Growth & TBH SPA Visitor Numbers
The annual increases in visitor numbers to the SPA from new developments will be cumulative as visitors would be expected keep going once they start going, so presenting growth as annual figures in Paragraph 3.21 is misleading and inappropriate.  Population figures should be presented in a way which reflects the cumulative nature of the impact, in other words they are additive and additional to an existing visitor numbers.  In addition the EDP calculations  in 3.28 assume the public visits will be spread equally from new developments, though this is plainly not the case, with more development proposed in some LPAs than in others and with accessibility varying from on part of the SPA to another. 

There is information on the likely distribution of housing in 8 of the 11 most affected LPA areas (in Annex 3.1 of Natural England’s 30th October submission to the EiP TBH technical sessions). The proportion of the draft SE Plan allocation for these boroughs expected to be within 5km of the SPA is more than 70%. Thus it may be that whilst the overall population of the 15 authorities which EDP has listed in table EDP3 increases by only 6.7% from 2006 to 2026, the population within 5km of the SPA may increase by considerably more.

In any event, despite EDP’s elaborate attempt to prove that population rise within  5 kilometres of the SPA may ultimately be less than the Delivery Plan anticipates, this assertion, even if accepted as true, does not magically remove the Government’s obligation to apply the steps of Article 48 of the Habitats Regulations to the housing allocations proposed in the South East Plan in order to ensure that the SPA is not adversely effected.  Natural England is not aware of any evidence, and EDP presents none, which would enable a confident prediction of the population increase (and resulting recreational pressures) that could occur without bringing about a risk of adverse effect on the SPA.  
The available evidence base does, however, indicate a negative relationship between the SPA’s Annex I bird species and the effects of residential development.  When applying the precautionary principle to the requirements of the Habitats Regulations in light of this evidence base, there is simply no legal basis on which to conclude that a scale of development below a certain minimum level of projected population increase will not cause an adverse effect.  EDP’s unsupported opinion, at Paragraph 5.8, that a population increase of 5-7% is ‘hardly likely’ to do so is simply another casualty of its failure to filter its conclusions through an appropriate legal analysis.
C.  EDP’s Recommendations
In addition to the Study’s inaccurate portrayal of the evidence base, EDP provides a series of recommendations as to how the Habitats Directive should be applied in this matter in the event the EiP does not accept its position that the residential development proposed by the South East Plan will not have a likely significant effect on the SPA.  These recommendations are inappropriate, or at least highly questionable, for three reasons: (i) EDP’s failure to filter these recommendations through an appropriate legal analysis (in marked contrast to the Peer Review), (ii) the lack of supporting evidence, or (iii) in the case of advocating the proposed Dorset Heaths interim strategy, a lack of appreciation for the different political landscape surrounding the Thames Basin Heaths.
Larger Developments Only.  EDP recommends that, if there is a need for a strategic planning approach to be implemented for the Thames Basin Heaths SPA, it should only be applicable to larger developments on a case by case basis, and that, presumably, the effects of smaller developments should be not be taken into account.  This completely ignores ‘in combination’ test required under the Habitats Regulations, as properly considered within the Delivery Plan.  It is clear that EDP does not perceive most, if not all residential development ‘alone’ to have an effect on the SPA, but If EDP does have a position on the correct application of the ‘in combination’ test, it is not revealed within the Study.
The Role Access and Habitat Management.  The EDP report makes broad sweeping statements such as Section 1.13 “access management could be implemented in the short term while the provision of enhanced or new recreational access as an alternative to the SPA, may be a longer-term solution in certain areas”. They provide no evidence that access management could be brought forward in the short term, nor that alternative green space provision would take longer. Given how controversial many access measures are likely to be, particularly on common land, and given the successful implementation of alternative green space by several Boroughs including Guildford and Woking this statement appears to be unsupported by practical considerations.
� When paragraph numbers are quoted, the reference is the paragraph number from the EDP Report unless otherwise stated.  











�If they took path length as surrogate for visitor pressure then they are saying in effect that there are more paths where there are more people. If they are saying this, then it follows that if there are more people then the people will spread out more on  by creating or filling the available path network. This means they are accepting that the Mallord scenario of doubling people without increasing their spread is most unlikely. 





