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THAMES BASIN HEATHS SPECIAL PROTECTION AREA.

1. Introduction
1.1 The above authorities have previously submitted a joint objection relating to the issue of the Thames Basin Heaths Special Protection Area (SPA) as it affects the South East Plan. Following this, a joint statement was put forward for consideration at the First Technical Meeting on the SPA.
1.2 Subsequently, the ‘Review of Evidence Underpinning the English Nature Thames Basin Heaths Delivery Plan’ (RPS, October 2006) has been published on behalf of the Department for Communities and Local Government.
1.3 The following is a joint statement from the above Local Planning Authorities relating specifically to the conclusions of the Review. 
1.4 In summary, the main issues are as follows:





· The Review does not fully address one of the two main objectives namely ‘ensuring the delivery of the much-needed housing in the area surrounding the SPA’.

· Acknowledgement that the evidence for a causal link between housing development and a significant impact on the SPA is ‘weak’, the justification for SANGS as an effective means of avoiding adverse effects is purely theoretical and currently unproven, and there is a lack of evidence supporting a zonal approach.
· A package of measures is supported, in addition to SANGS, although the assessment of alternative solutions is not complete.

2. The Review fails to fully address its main objective and tasks

2.1 The Review fails to address one of its two main objectives, ‘to ensure the delivery of much-needed housing in the area surrounding the SPA’. Whilst the Review makes a valid evaluation of the research and scientific data put forward by Natural England, it fails to transfer this into a planning context. The conclusion does not verify the objective set out in paragraph 1.1.6, which is to ensure the delivery of the housing quota as set out by SEERA.  
2.2 A clear opinion has not been given on the likelihood of whether it will be possible to bring forward the housing allocations. There also remains an unanswered question on the impacts of developing where avoidance land is available, as opposed to where it is needed. 
2.3 The overall conclusions in section 14 of the Review respond to the specific tasks as set out in paragraph 1.1.7. They do so on a clear point by point basis until points 7 and 8 (para. 1.1.7), which relate to different approaches on site management and site access control. The Review fails to draw any conclusions in response to these tasks. In addition, the conclusion on the combination of approaches to be adopted in the short term to allow development in accordance with the Directive is limited to additional research, site specific flexibility and mini-plans. This does not draw conclusions on how development could be allowed if a Local Authority is unable to produce a mini-plan. 
3. The assessment of alternative solutions is not complete
3.1 The Review describes a brainstorming session and evaluation of ideas which occurred during the stakeholder workshop attended by the LPAs. At the outset of the evaluation session it was made clear there were several assumptions within which the LPAs comments had to be framed, one of which was the delivery of the housing allocations within the South East Plan. This is inconsistent with the current wording of South East Plan Policy WCBV3: Scale and Distribution of Housing Development, which states, “In the event that the uncertainties in relation to the Thames Basin Heaths Special Protection Area cannot be resolved during work currently underway by the Assembly, the affected authorities and English Nature, both the scale of the housing allocation for this sub-region and its distribution between the area’s Local Authorities will be fundamentally reviewed from first principles.” As a result, the conclusions drawn from the workshop do not include a broad evaluation of alternative distributions. Therefore we conclude that the ‘uncertainties’ of the SPA are no further removed by this Review.
3.2 The South East Plan Appropriate Assessment (para.s 16.5.1 and 16.5.2) reiterates the requirement to review the housing distribution, phasing or overall figures if it is not possible to secure the avoidance measures. Therefore, the Review has failed by its refusal to consider this as an alternative solution.
4. The evidence base for the Delivery Plan is weak
4.1 The Local Planning Authorities agree with the Review’s conclusions that the Delivery Plan does not have a robust evidence base (para. 0.1.7). It is also agreed that a more robust evidence base from specific studies is necessary, to enable improved prediction of impacts. In particular, the report acknowledges that the effectiveness of SANGS is untested and that further evidence is required with regard to the minimum size of the SANGS. This statement is supported and it is believed that the lack of evidence to support SANGS is a key issue when considering whether the Delivery Plan addresses the requirements of the EU Directives. This is particularly highlighted within the statement, “The most significant conclusion of this review is that the statistical robustness of the relationships between measures of access pressure and bird populations are only weak” (para. 4.3.1). 
4.2 The Appropriate Assessment of the South East Plan (para. 8.1.3) has also undertaken research into the validity of evidence concerning the impact of disturbance on the breeding of birds. The evidence referred to in this paragraph appears to contradict that included in the Peer Review, which concluded there could be no clear conclusions drawn either way.
5. The implementation of the Delivery Plan is not fully addressed within the Review
5.1 The Review refers to the Land Use Consultants study (LUC, 2006) as a starting point for identifying and delivering SANGS and proposes that this work should be taken forward (para.s 3.4.10 and Appendix C). The LPAs feel very strongly that the LUC study is flawed and greatly over-estimates the available potential SANGS across all authorities. We would refer to our previous comments under question 8 of the joint statement for the First Technical Meeting. This would infer that, as the Review relies upon the LUC study as a starting point to demonstrate the implementation of the Delivery Plan, the Review is based upon unsound principles. 
6. Monitoring of the Delivery Plan sets unrealistic timescales
6.1 The Review presents the Delivery Plan as a pilot project over a three-year period, during which time monitoring and assessment work will be undertaken in order to ascertain its effectiveness (para.s 13.4.6 and 14.5.5). However, there is concern that this is an ambitious timescale in which to collect an evidence base sufficient to conclude that the standards are robust. The Delivery Plan project has already been underway for over two years and the evidence collected during this time remains weak. Much of the evidence is based upon data from Dorset, which has not been proven to be transferable to the TBH, and the data from the TBH relies upon a small sample size (para. 15.1.1). 
6.2 Some residential developments have been permitted within the past few months, either by contributing towards mini-plans or after a project-level Appropriate Assessment concluded no adverse effect. However, in the current climate it will be some time, potentially several years, before a substantial amount of applications are approved to provide a sufficiently large sample size against which to test the effectiveness of SANGS. Also, the necessary research should be carried out over several breeding seasons, following the implementation of management measures, in order for trends to become apparent and to ensure against vulnerability to unrelated impacts such as climatic conditions. Given that the time lag from permission to occupation can also be several years this would not enable the Delivery Plan to be robustly tested within the three-year timeframe suggested.
7. The Delivery Plan is not fully Habitats Regulations compliant

7.1 The Review concludes that, “The draft Delivery Plan and the mini-plans that derive from it provide a Birds and Habitats Directive compliant mechanism for the consideration of residential development applications around the Thames Basin Heaths SPA” (para. 0.1.6). 
7.2 Regulation 48(5) of the Habitats Regulations states that, “the authority shall agree to the plan or project only after having ascertained that it will not adversely affect the integrity of the European site.” Therefore, in order to ascertain no effect arising from the South East Plan it must first be proven that the requirements of any avoidance measures, such as the provision of SANGS, can be met. 
7.3 In the absence of a credible regional study of open space (see previous comments on the LUC study), the Review states that the implementation and delivery of the Delivery Plan must be shown through local interim ‘mini plans’ (para. 0.1.21). The mini-plan approach is one way, but to date these have only been completed by a few authorities and those which have been completed do not cover the whole lifetime of the SE Plan. The implementation of the open space standards within the Delivery Plan cannot be proven until all LPAs have completed a local assessment of land, either within their district or elsewhere for the lifetime of the SE Plan. Initial consideration shows that not all Local Authorities own land that would be suitable to act as SANGS even in the short term; therefore these authorities would be reliant on the provision of initial funding to pump-prime the acquisition of land. This suggests that, until such time as the provision of suitable land can be demonstrated, the absence of any adverse effect cannot be ascertained; the Delivery Plan cannot be assumed to meet the requirements of the Habitats Regulations, thus permissions are unlikely to be granted.
7.4 Finally, the Delivery Plan only focuses upon one impact upon the SPA, recreation. A fully compliant approach would address the in-combination effects arising from other issues, such as noise, changes in hydrology and fires. A full list of potential impacts are identified within the Appropriate Assessment for the draft South East Plan.
 
7.5 It should be noted that small-scale housing development in Dorset with appropriate avoidance packages do not receive an objection from Natural England on the grounds of the Habitats Regulations, despite the lack of an agreed strategy with LPAs. This is considered to be an inconsistent approach in relation to the TBH SPA given that 59% of visitors to the TBH SPA are dog walkers compared to 80% in Dorset.  

8. The inclusion of measures additional to SANGS is supported
8.1 In the light of the above section, it is believed that a package of measures would be necessary to fully meet the requirements of the Habitats Regulations. Since the publication of the first draft Delivery Plan over two years ago, Natural England has put excessive focus on off-site mitigation measures without putting sufficient emphasis on, or giving much consideration to the opportunities of on-site access and habitat mitigation measures.
8.2 The need for a package of measures is elaborated upon further within question 15 of the first joint statement. A combination approach of SANGS, access management and other forms of avoidance is supported, which would require more flexibility within the Delivery Plan.

8.3 The Review suggests that Natural England should consider the production of Access Management Plans for component SSSIs across the SPA (para. 16.1.5). The LPAs agree that visitor management must be coordinated across the SPA so that improved management at one site does not result in increased impact elsewhere. 

8.4 It is also common ground that public awareness and education are important elements of a package of measures. 

9. A single strategic body approach may be a suitable way to enable the provision of open space across administrative boundaries
9.1 The suggestion of an integrated approach to the identification of SANGS across all relevant authorities is welcomed. In fact, the affected authorities already work closely together, a point which has not been recognised within the Review. The provision of initial funding from a Central Government source to ‘pump prime’ the acquisition, treatment and management of land is welcomed and would be essential for some LPAs. 
9.2 A single body responsible for managing SANGS could enable a more strategic cross-boundary approach and provide a common strategy and objectives for the SPA as a whole. However, there are concerns around the suggestion that any controlling body would have the ability to acquire land with CPO powers and collect payments without any reference to the LPAs, since this may impact on Local Authorities’ other open space policies and would inevitably require Section 106 Planning Obligations as part of a delivery mechanism.
10. There is a lack of supporting evidence for the zonal approach

10.1 The Review concludes the zones provide a sound basis upon which to provide guidance (para. 14.4.4), despite being based upon a limited information base (para. 14.4.3). This principle is supported by the LPAs, as discussed within question 10 of the joint statement. The identification of zones should take into account the varied circumstances and context that exists throughout the SPA catchment area as distance or time travelled provide a far more accurate indicator. It is agreed that there are a number of other factors that should be taken into account when determining the zones, such as major roads, railway lines, rivers, hills and congested areas such as town centres. Each SPA access point will have its own set of factors affecting visitor numbers based upon personal choice, such as ease of parking, character of that area of the SPA, prevalence of other visitors and relative proximity of other areas of open space on which to walk.
10.2 We agree with the statement that the avoidance zones proposed in the Delivery Plan are therefore no more than a guide based upon partial evidence, within which local circumstances should be considered.

11. Consultation on the Delivery Plan

11.1 The Review states on several occasions that the Delivery Plan has been produced by Natural England in consultation with LPAs and other interested parties. The LPAs feel that this is not a fair representation of the process which has been undertaken by Natural England. Various versions of the Delivery Plan have been shared amongst the LPAs and comments were requested. However, very few, if any, of the comments put forward by stakeholders have been addressed in the most recent version of the Plan. There has been no report setting out what consultation comments have been received and no explanation has been given of why Local Authorities’ comments have not been taken on board. As a result, the process has not been a transparent one. This is particularly concerning because, at meetings attended by the Local Authorities, Natural England have consistently said there has not been a challenge to the evidence base when in fact several authorities have repeatedly made these comments. 
11.2 Furthermore, Natural England did not consult the ‘peripheral authorities’, for example Mole Valley DC, at any point in the preparation of the Delivery Plan. They were only made aware of the Plan’s implications by letter in February 2006.
11.3 There has been no formal public consultation on the draft Delivery Plan, in fact on several occasions Local Authorities were asked not to circulate previous versions of the document to a wider audience.
12. The report has failed to adequately investigate the matter of the approach taken by other European Countries in interpreting the Directive

12.1 A brief overview is taken of instances where countries have contravened the Directive, but no attempt has been made to look at circumstances where and how other countries have determined that plans or projects would have no likely significant impact on European sites. Furthermore, their decisions have been accepted as compliant. A more ‘case study’ approach within the Review would have shed light on the effectiveness of the Delivery Plan and other potential alternative approaches which have been successful.

13. The role of Natural England.
13.1 The Review incorrectly states that the mini-plans must be agreed by Natural England (para. 0.1.27). The correct approach is that Natural England is a consultee on each mini plan or comprehensive strategy with the competent authority (i.e. the Local Planning Authority) making a decision on compliance with the Habitats Regulations based upon their advice.  
14. Amendment

14.1 Finally, it should be noted that that the Legal Opinion by Bond Pearce misquotes the legislative test as set out in the Habitats Regulations. Paragraphs 1.5, 1.8 and 2.5 (within Appendix J) state “either alone and in combination” when it should read “either alone or in combination”.
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