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                                               TBH /8/17
SOUTH EAST PLAN EXAMINATION IN PUBLIC: TECHNICAL SESSIONS ON THAMES BASIN HEATHS SPA

Summary Notes for Closing Remarks at Final Technical Session: 2nd February 2007

1.0
Introduction

1.1 The following notes have been drafted as the basis for the verbal summary / closing statement to be provided on 2nd February 2007 – though which closing session will follow further questions and comments about both the Footprint Ecology / CEH study (related to nightjar distribution and abundance), as well as the LDA Access Management report, plus other topics on the Assessor’s Agenda. 
1.2 These written notes, therefore, will be supplemented by additional comments on 2nd February, as relevant.  


Previously Submitted Material

1.3 Material for the Technical Sessions has been submitted somewhat on a piecemeal basis, since October 2006; as a result, all participants have also needed to respond on a stage-by-stage basis – so these notes cross reference back to earlier EDP, and other material. In particular, reference is made to documents already submitted and now given their specific document reference, as listed at the back of this paper. 
1.4 In addressing the SPA issues we know that NE have not done so in the specific context of the Conservation Objectives for the European interests of the 13 component SSSIs – yet as referenced in the opinion from Robin Purchas QC (Doc 1), para. 14, the significance of any effect on a site “…is to be considered in light of its impact on the site’s conservation objectives.”
1.5 NE chose not to share the SPA Conservation Objectives with the EiP, as related to the component SSSI areas, on the basis that they were not thought to be of any particular help or relevance in forwarding the debate (a quite incredible assertion!). Even as late as the 12th January 2007, the Natural England letter to EDP (copies available upon request), collating the Favourable Condition Table (FCT) information for each of the 13 component SSSIs alleges, quite wrongly, at para.2 that:-


“You will see that for every site the target in relation to disturbance is that there should be no reduction or displacement of the SPA birds attributable to human disturbance, in relation to a reference level…”
1.6 In fact, for each of the component SSSIs the entry within the table relates to:-

“No significant displacement of birds attributable to human disturbance in relation to reference level.”

1.7 We know of course that there is no identified NE reference level, even though the requirement for this has been stated for well over 5 years. 
1.8 As noted in the EDP 12th January 2007 Paper C submission (Doc 8 paras 12-13), for compliance with Article 6.2-6.3, plans or projects are required to be assessed “in view of the site’s conservation objectives” and as also referenced in the Conservation Regulations 1994 (Reg 48(i) / 52(ii) and 20(i)). 
1.9 The full relationship of Conservation Objectives to assessment is set out in the legal opinion from Robin Purchas QC (Doc 1) at paras 13 – 18; this, combined with the above comments, have to be the correct starting point.
2.0 Assessor’s Three Key Questions Related to NE Draft Delivery Plan
2.1
i) Is it a sound solution?;   ii) Could it be improved?;    iii) Could it be replaced with something else?

2.2
Also related to the DDP, the Assessor has raised three points concerning:-
i) Underlying robustness;    ii) Legality;    iii) The impact of housing on the SPA.

2.3
Taking each of the three main questions in turn, followed by the Assessor’s three further points:-

1. Is it a sound solution? 

2.4 A sound solution to what? According to NE, it would need to be a solution that addressed the impact of any housing, whether alone or in combination, based on the NE assumption that such development is likely to have a significant adverse effect on the integrity of the SPA.
2.5 This approach for an assumed problem, however, as portrayed by NE, is not considered sound, especially given that the generalised definition of integrity has not been applied by NE to the particular circumstances of TBH SPA, i.e. through the SPA Conservation Objectives. 
2.6 In reality, the ‘solution’ required ties in with SPA Objectives and requirements, but relating proposed additional housing to the existing baseline or threshold of the existing residential population and their recreational use of the SPA,  alongside the other disturbance elements identified as potentially harmful. 

Other reasons why the DDP is not sound:

2.7 Lack of evidence base that the anticipated level of additional population growth, i.e. a maximum 6.7% over 20 years, will in any way be significant in terms of the levels of recreational use within the SPA – now estimated at between 5-10m annual visits, as generated from the existing population around the SPA.  
2.8 There is no evidence that the existing recreational use has diminished the opportunity for / capability of bird numbers to rise to the desired, albeit unstated ‘reference’ level as set out in the FCT. Even where the Footprint Ecology / CEH study has forecast recreational impact, then only in 10% of the SSSI area is it deemed to be ‘suffering’ from a level of recreational impact that may be disturbing and limiting the presence of nightjar (see LDA report p.27 para 4.5). 
2.9 Although claiming to be part of a three-pronged approach, comprising access management / habitat management (both within the SPA) / offsite SANGS, in reality the DDP is flawed because its emphasis is almost exclusively on SANGS. SANGS itself as a notion,  prior to any consideration of standards, is also unproven in terms of the ability to act as a lure away from the SPA of visitors that would otherwise visit it. 
2.10 SANGS provision is linked to bands of impact at 400m / 2km / 5km, although with no justification for these bands as related to different standards of SANGS being applied. Critique of this (see RPS Peer Review Para 7.2.1 & 7.4.1 Doc 2) is surely sound criticism, in the absence of any proven basis for SANGS. 
2.11 The DDP is also unsound because its assumption that all local authorities would come forward with mini-plans has also been shown as unrealistic, and so unworkable in terms of housing delivery across the board – in what is meant to be a three year interim period. 

2. COULD THE DDP BE IMPROVED?

2.12 Undoubtedly yes, if for no other reason than it could and must be reviewed / reapplied so as to be used only as needed / justified for SPA interests. The approach to mitigation in appropriate circumstances (however they be defined and however limited), where mitigation is truly required would be tied in to the following:-
i) Location of residential development;

ii) Scale of residential development;

iii) Proximity to SPA where there is known sensitivity and where the likelihood of significant impact would occur because of some ‘threshold’ being breached on account of the relationship between SPA habitat and bird numbers alongside the existing visitor levels and the extent to which these would be increased on account of new development;

iv) Availability or non-availability of alternative open space;

v) Potential for access management and / or SANGS as a mitigation basis, possibly together with habitat management.
2.13 The use of SANGS will also need to be tailored so as to ensure that its response is proportionate to the precautionary principle being applied, as related to the likelihood of adverse significant effect on integrity for the appropriate application of the precautionary principle / R Purchas opinion.


Further improvements

2.14 Access management is a priority to address the existing recreational pressure, rather than undue concern for the next 1 – 3 years over an anticipated population growth of up to 1%, much of which is anticipated to be flat redevelopment, in which there is far less likelihood of either families or dogs being occupants – since both dogs (and children!) off leads are considered to be of significantly higher risk to heathland birds than walkers using existing routes across the SPA.
2.15 The Mallord research has also indicated (REFERENCE EDP Main Report p.20, para 3.31 & para 1.12 to Document 3) that visitor numbers would need to more than double to have a significant effect on bird numbers – provided that the additional visitors stick to the same routes and access areas as already being used. The RPS peer review (REFERENCE Para 10.2.1) confirms the Countryside Agency’s professional judgement that most visitors will stick to identified routes – all of which will be a matter for appropriate site access management and wardening…. which needs to be undertaken, in any case, to address the existing visits from the existing population, rather than focusing all attention on a very minor percentage increase. 
3. COULD IT BE REPLACED WITH SOMETHING ELSE?
2.16 Perhaps the question can be rephrased as both could it, and should it be replaced – to which the answer is a double yes. The DDP should be replaced because it has not been prepared and progressed in a way that addresses its own requirements, i.e. with regard to the three-part approach on which the DDP commented:-

“It is important to note that all three approaches are required in parallel to safeguard the SPA from recreational impacts that may arise from new housing development.” (Ref: p.17 para 2.24)
2.17 The circumstances in which a true three-part approach might be applicable will also be far more limited than the blanket approach prescribed by NE. 
2.18 In reality, it is clear that there have been some adverse impacts on the SPA (not just from recreational development) but which had not been and will not be addressed, purely in relation to measures associated with new development. In other words, if there were no new development at all within the DDP catchment, would there be measures in place to address those adverse impacts already identified from the existing population? Given also that the DDP is set to cover a three-year period in which the forecast population growth is only just about 1% within the DDP catchment, then the likelihood of such population growth causing a significant adverse impact on the integrity of the SPA must be considered de minimis when compared with the existing population and activity. 
2.19 And how could it be replaced? The October 2006 EDP report, on behalf of TVNHC and HBF, at Section 6 set out a proposed strategy and replacement for the DDP that would truly be a combined approach of SPA habitat and access management (in line with the priorities identified in the LDA report), which would combine with habitat management and the role to be played by off-site SANGS in appropriate cases. Those proposals were set out on a six-stage basis and a similar approach from the Dorset Model presentation has been shown to be capable of swift establishment and application. 


Assessor’s Other Three Points


Underlying Robustness

2.20 The DDP is considered to be promoted on a scant evidence base and with an approach that is illogical, when relating proposed new development to the existing housing and population base which generates the current level of recreational access and other activity within the SPA.

2.21 No-one is disputing that recreational activity has in the past, and will continue to be something of a limiting factor for bird populations, distribution and breeding success. That has been happening for many years, and even with significant sub-optimal habitat provision and management, has still resulted in a meaningful population of Annex 1 protected birds (meaningful because of bird numbers as a percentage of UK / European distribution: see citation). As a three-year ‘solution’ the DDP has not been prepared and brought forward in parallel with the required on-site measures for habitat and access management. Nor has the DDP response been proportionate to the new housing as a factor of the overall existing population and recreational use. 
2.22 There is no proven evidence that SANGS will actually work, even were new or enhanced alternative open spaces needed to attract people away from the SPA.
2.23 In any case the DDP was eventually evolved as a basis for all LPAs to have mini-plans but which is not happening. 
2.24 Those are the in principle points, but even at the detailed level the DDP is not sound, especially in relation to the catchment threshold of 400m and 2km, nor for the quantum of SANGS provision, as related to a given level of population. 


Legality

2.25 NE appear to rely, retrospectively, on the Bond Pearce legal opinion and which opinion clearly constrained the RPS peer review in bringing forward options and alternative recommendations. The legal opinion, from the eminent QC Robin Purchas, however, has indicated where both the DDP and, indeed, the Bond Pearce opinion are flawed, especially with regard to (using the para references from the legal opinion – Doc 1):-

i) Regulation 48 to be approached in three distinct and sequential stages -  not undertaken by either the DDP or the Bond Pearce opinion (Para 12); and 

ii) Stage 1: likely significant effect (Paras 13-18);

iii) Stage 2: appropriate assessment (Paras 19-22);

iv) Stage 3: risk of adverse effect on site integrity (Paras 23-28).

2.26 Robin Purchas’ opinion sets out the reasons why the Bond Pearce opinion is considered flawed and similarly for the DDP, specifically related to the application of the critical test, that is the Stage 3 consideration (para 34).
2.27 Concerning the precautionary principle, the Robin Purchas opinion explains how and why this should be applied proportionately, and indeed with responses modified on the basis of new information becoming available and so which reduce the need to apply the precautionary principle – which is based on the non-availability of information or evidence.
2.28 The European Commission February 2000 Communication, cited by Robin Purchas at Para. 11, also states that:-

“Measures based on the precautionary principle should be, inter alia, proportional to the chosen level of protection, consistent with similar measures already taken, and subject to review, in the light of new scientific data.” (EDP Emphasis)
2.29 In no way have NE demonstrated compliance with this approach. 


Impact of Housing on the SPA

2.30 It is acknowledged that in certain circumstances the result of new housing could be to generate additional levels of visitors to sensitive parts of the SPA. For that to occur, however, the quantum of new development would need to be quite large (perhaps over 50 dwellings, as the threshold suggested by NE). 
2.31 The housing would need to be quite proximate to the SPA (probably within 1km) and likely to include dog owners (i.e. not apartments with a management company in place and restrictive covenants preventing the keeping of dogs or cats). In addition there would probably be no alternative open space areas that were attractive for the new residents and there would be ready access to the SPA – but with the local SPA area identified as vulnerable to additional visitors on account of the threshold of existing visitors to the SPA and / or habitat / breeding bird circumstances. In the circumstances where all of the above apply, then indeed avoidance and mitigation measures might well be an appropriate response because of the likely impacts – even though the circumstances themselves do not determine whether recreational visits would have an adverse impact on the integrity of the SPA.
2.32 Apart from those circumstances, whether for the next 3 or 20 years, the forecast level of population growth is relatively modest, related to the existing population and, in any case, provided access and recreational management measures are taken so as to keep additional visitors broadly on the same routes as existing visitors, and / or avoiding sensitive areas, then the Mallord research findings are the most appropriate scenario. 

Overall conclusions

i) No justification or need to apply the DDP, across the board, as promoted by NE;

ii) Selective application of appropriate mitigation (which is likely to be measures from one or more of the NE


three-pronged approach) would need to be applied in specific circumstances related to scale and type of development in proximity to SPA areas identified as particularly vulnerable, in relation to existing habitat condition, bird numbers and levels of existing visitors. The remedy for adverse impacts that are already occurring, however, needs to be taken by landowners, NE and the responsible stakeholders – not on the basis of fettering new development. The strategy recommended by EDP in Section 6 of its October 2006, aligns well with the experience and actuality of the Dorset Heaths (see also Appendix to Dorset Heathlands Interim Planning Framework, Background Paper , notably Annex 4: Access Management Projects). 

iii) To adopt a strategic response will require an approach and management that addresses the SPA as a whole, rather than through individual LPAs.

iv) If the above is established within the next 1-3 years, then the level of development and population / recreational increase in that time will be de minimis.  
v) In the absence of a properly researched, co-ordinated and substantiated NE response to the Thames Basin Heaths SPA, an interim approach should be adopted for three years, in line with the above recommendations. 
Martin J Leay

EDP

1st February 2007
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