TBH/28/1
Summary of closing submissions of John Willmott-French Runnymede Borough Council to the technical meeting SEP EIP on the 2 February 2007 in Woking

As an advisor to a Competent Authority (CA) on the application of the Habitats Regulations, you Sir have a difficult task. 

The question is not is there an effect, but is the effect likely to be significant.

If you or the EIP Panel believe that based on the information you currently have before you and the discussions you have hear over the past seven days there to be a likely significant effect resulting from additional residential development (as is being proposed within the SEP) within 5km of the boundary of the TBH SPA on that site, then you must advise the SoS as CA that an appropriate assessment of those effects must be carried out pursuant to Regulation 48 (1) of the Habitats Regulations and Article 6(3) of the Habitats Directive; either way. 

You must advise the SoS as CA that she is able to ascertain whether or not the SEP in its current form would alone or in combination with other plans or projects result in a likely significant effect the TBH SPA.
If you are so minded, you must advise whether or not based on the information available to this inquiry there is sufficient information to enable the SoS as Competent Authority to undertake an appropriate assessment of those effects. For the purposes of the assessment the CA will need data, particularly - Favourable Condition Status (generally in the form of a table), which as of Friday 2 February 2007 was not available.
You wish to recommend to the SoS that she may choose to invoke the precautionary principle. However, this can only be done if there is 'reasonable certainty' that the level of threat is significantly high to the SPA features that would inhibit it in meeting its favourable condition status (determined by carrying out a transparent scientific environmental risk assessment). It this route is chosen then the SoS will need to do so prior to invoking the principle.

In addition, the protection response must be both similar to others and proportionate to the level required. On the issue of similarity, the Dorset Heaths SPA is comparable in some respects, but interesting no general reliance on SANGES to meet or maintain Favourable Conditions Status. In terms of proportionately, the damage caused to the TBH SPA resulting from public access / disturbance (that is in the opinion of NE to which SANGS is designed to prevent) equates to 0.84%. When taken against the 40,000 proposed new homes paying on average £1,500 per unit, it equates to some 60 million pounds provision for an unproven means of mitigation. The question must be asked, can the level of protection be considered proportionate? This must also be balanced on the fact that Chobham Common is considered as having the second highest level of recreational pressure and yet holding some of the highest densities of bird populations of all the SSSI components. 

Finally, you will have to recommend to the SoS her duty as Competent Authority is to ascertain the stricter test of 'no adverse affects on the integrity' following a conclusion of likely significant effects of the SPA. 
You may at this point wish to consider the use of SANGS as a means of mitigation, but you must be reasonably confident that the provision of the mitigation will mitigate against the effect.

