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Matter 8: Sub-Regional Strategy
Sub-matter 8Hiv/8Jiv: Combined 
Thames Basin Heaths SPA
Additional comments in light of the Assessor’s Report
The Berks, Bucks & Oxon Wildlife Trust is a conservation charity which seeks to promote nature conservation, and the appreciation of nature, across our three counties. BBOWT owns or manages more than 88 nature reserves and works to promote conservation in the wider countryside.
Sub-matter 8Hiv/8Jiv: Combined Thames Basin Heaths SPA
8Hiv/8Jiv.1
What are the implications of the Assessor’s Report, and taking account of the Appropriate Assessment, on the ability of the two sub-regions to achieve the housing provision figures in the draft RSS, and on any alternative growth levels and spatial options examined?
The Berks, Bucks & Oxon Wildlife Trust (BBOWT) considers that the implications of the Assessor’s Report make it unlikely that the two sub-regions could achieve the housing provision figures in the draft RSS without adversely affecting the integrity of the SPA.  The Assessor makes a distinction between different size residential developments (fewer/more than 10 dwellings).  Unfortunately, this distinction will also make it highly improbable that an Appropriate Assessment (AA) of the South East Plan (SEP) could ascertain no adverse effect on integrity, as the in-combination effect of residential housing in the vicinity has not been appropriately addressed. The following comments summarise how the Assessor’s conclusions could help or hinder the delivery of housing in the area:

We welcome the Assessor’s conclusion that the proposed residential development is likely to have a significant effect on the integrity of the SPA, through increased recreational pressure (paragraph 8.2), and we support the suggestion that a joint, strategic solution is necessary to address the issue (8.6).  We are pleased that the Assessor supports our view that there is no justification for invoking Article 6(4) of the Habitats Directive (i.e. imperative reasons of over-riding public interest, see paragraph 4.1.41) and currently sees no case for increasing the area’s housing allocation in the SEP (9.2).  We welcome his recognition that access management alone will not mitigate the impact of recreation on the SPA (4.10.12), and that SANGS must be part of the solution (4.6.4).
However, the Trust has several serious concerns about the implications of the Assessor’s report on delivery of housing in the vicinity of Thames Basin Heaths. 
10 dwelling threshold
The Assessor has suggested that NE’s application of the precautionary principle in the Draft Delivery Plan was not proportional. Early in his report (4.1.21 – 4.1.22) the Assessor is very clear about the need for the SEP to consider the impact of 40,000 homes in-combination on the Thames Basin Heaths SPA. However, his later recommendations propose a mechanism (10 dwelling threshold) which would exempt a significant proportion of that housing from mitigating the impact of the additional recreational impact that would be generated (4.4.33).

We are concerned that this threshold will encourage developers to submit planning applications for fewer than 10 houses in order to avoid contributing to SPA mitigation measures.  Given that the Assessor dismisses the application of a blanket threshold (4.4.30), we find it disconcerting that his recommendations conceivably could result in the delivery of all 40,000 dwellings proposed, in schemes of 10 houses or fewer.  This would equate to a rate of 18 applications per year, per local authority and could well result in an absence of SPA mitigation measures for all 40,000 houses.  Whilst this would be a worse case scenario, it seems clear that implementing the 10 dwelling threshold will not only affect the area of SANGS provided (and hence the certainty of avoiding the impact on the integrity of the site): it will also influence both the pattern of development and the provision of affordable housing in the affected local authorities.  Therefore bringing forward the recommendations (10 dwelling threshold, sensitive areas and reduced SANGS standards) in their current form would make it more likely that there would be a significant impact from the proposed level of development on the integrity of the SPA compared with implementing the Delivery Plan.

In this case, it is not possible to set a “de minimus” level, below which residential development can be said to have no effect.  In conceding that additional housing, within 5km of the SPA, would be likely to have a significant effect in combination (paragraph 8.2), the Assessor should have recognized that setting a 10 house threshold would not allow the SEP to pass an AA.  This is likely to be the case with any other proposed threshold as well, as there is currently no evidence to suggest that smaller housing developments would not affect the integrity of the SPA, when considered in-combination with other plans or projects.

BBOWT believes that the proposal for a 10 dwelling threshold is unsound, as it does not redress the impact of new residential development in combination.  As this is a requirement under the Habitats Directive, it seems certain that inclusion of the Assessor’s proposed threshold in the SEP would result in a failure to pass AA. By attempting to allow small developments to proceed, the Assessor risks the SEP being found unsound. BBOWT believes that, should housing delivery proceed in line with the Assessor’s report, points of principle would be raised which are challengeable at an EU level.
Sensitive areas
We have serious doubts over the use of sensitive areas data and the practicality of the approach for modifying avoidance and mitigation requirements.  The sensitive areas the Assessor refers to are drawn from Footprint Ecology’s report on the distribution and abundance of nightjar (TBH23/10).  This is a report which he professes to have concerns about (paragraph 4.3.20); specifically pointing out the variability of the visitor models, which he later relies upon for predicting sensitive areas.  It is not clear which of the visitor models he is suggesting should be used.  
Additionally there is no acknowledgement that these “sensitive areas” will change through habitat management, access management, with the distribution of new housing and the available access points.  Even more concerning is the Assessor’s failure to recognise that this report, and the visitor pressure analyses incorporated in it, are based solely on nightjar data.  As this is just one of the three Annex I species for which the SPA is designated, we do not consider that this approach is sound: protection of the woodlark and Dartford warbler cannot be achieved using nightjar sensitivities.  Further work would be required and would have to incorporate similar analyses for Dartford warbler and woodlark, as well as re-running the visitor pressure models based on more extensive visitor survey work covering the breeding bird season.  Even if there were reliable data to underpin this approach, it would never constitute a practical option, as the sensitive areas change from year to year.  
If this approach were favoured, careful consideration would be required to ensure that implementation would not interfere with the UK’s responsibilities under Article 6(2) of the Habitats Directive, namely to “avoid the deterioration of natural habitats and the habitats of species as well as disturbance of the species for which the areas have been designated”.  At present, BBOWT believes it is unlikely that this approach can be reconciled with requirements of Article 6(2).
Zones
Whilst we concede that a revised boundary for Zone B has some merit, we would suggest that this should be determined by the visitor survey data only, rather than the correlation between urban development and nightjar density.  This correlation only represents one third of the necessary information (the other two thirds should relate to Dartford warbler and woodlark) and is not appropriate for setting boundaries, which logically should relate to the numbers or relative proportions of SPA visitors.  In paragraph 4.7.16, the Assessor weighs up the information available and makes a somewhat arbitrary decision that Zone B boundary should be set at 1km.  BBOWT believe that a boundary of 1.5km would be more appropriate and is acknowledged by the Assessor to be more robust (see 4.7.16).
In addition, the Trust is concerned by the suggestion that the boundaries should be determined by travel distance rather than linear distance.  The Assessor declined to receive Natural England’s evidence relating to travel distance, so it follows that this recommendation must be considered unsound, having no evidential basis.  For Zone B in particular, most visitors will arrive on foot or by bicycle.  As they can often travel to the SPA in (near) linear fashion (making use of permissive routes often excluded from maps) we believe using a linear distance to draw the boundary is most appropriate. 

For Zone C, BBOWT would support the use of linear distance for the sake of simplicity, and because evidence to underpin a travel distance approach would require a tailored visitor survey.  
The Trust does not see the need for a 5-7km zone, as LA’s are well aware that large developments outside Zone C may give rise to the need for AA.  Additionally, we would not support a figure of 50 dwellings for determining when AA is required, as this figure is not based on evidence.  Furthermore, we would contend that it will lead to a tendency for developers to submit applications for 49 dwellings.  It seems likely that LAs are best placed to make objective decisions on when and where large developments outside of Zone C will need an AA.  We would recommend a less prescriptive approach to this issue than the Assessor recommends (4.7.18).
SANGS standards
BBOWT are concerned that the suggested 8ha SANGS standard is not large enough to provide certainty that the avoidance measures will work.  This is especially true when the reduced standard is considered in conjunction with the 10 dwelling threshold, the sensitive areas approach and the revised zones.  Given the LA expectation that implementation of the Assessor’s recommendations would result in higher proportions of applications for fewer than 10 dwellings, it also seems clear that a much reduced area of SANGS would come forward than was originally anticipated.  In this respect, whilst housing delivery might go ahead, the monitoring programme may indicate that damage to site integrity is occurring.  This would clearly invite legal challenges in the European courts. 
BBOWT believes it is important to retain guidance as to the size, location and quality of SANGS within the suggested joint DPD.  Whilst these should not be overly prescriptive, LAs do rely on these standards when negotiating avoidance measures.  If guidance, similar to Tables 6 & 7 in the draft Delivery Plan, is not included, certainty in the effectiveness of avoidance measures would be further reduced.  We therefore disagree with the Assessor’s recommendation in paragraph 4.8.19, that the tables be deleted.

Joint DPD
We feel strongly that the successful resolution of this issue will require a strategic solution, and we support the Assessor’s recommendation of a partnership to co-ordinate policy for the management and protection of the Thames Basin Heaths.  We would advise that a successful partnership must include land owners and managers in addition to SEERA, LA’s and NE and that this partnership should be established in the short, rather than the medium term.  In addition to this, we also believe it is imperative that a joint DPD be produced by the affected LAs.  As it seems unlikely that they will be keen to begin this undertaking, we would suggest that, if a joint DPD is not forthcoming prior to the 1st revision of the South East Plan, the LAs be mandated to work towards a sub-regional strategy, led by SEERA.
Summary

The Trust believes that the two sub-regions could achieve the housing provision figures in the draft RSS, however some of the recommendations contained within the Assessor’s Report present a significant barrier to attainment of this goal.  
Specifically, BBOWT are concerned that:

· The use of a threshold, below which new residential development has no obligation to mitigate its effect, fails the in-combination test of Appropriate Assessment, making it incompliant with the Habitats Directive. 

· The use of sensitive areas, as presented by the Assessor, is unsound (due to lack of consideration for the requirements of Woodlark and Dartford Warbler) and potential unlawful under Article 6(2) of the Habitats Directive

· The use of travel distance rather than linear distance is unsound as it is not based on evidence, and is also impractical.

· The approach suggested would decrease the certainty that a significant effect on the integrity of the SPA could be avoided, as it will influence the pattern of development.  Not only will this reduce the area of SANGS, it will also have knock-on effects for other considerations, such as affordable housing.
BBOWT
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