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8Hiv & 8Jiv COMBINED THAMES BASIN HEATHS SPA

Further submission following the publication of the Assessor’s Report
8Hiv/8Jiv.1.   What are the implications of the Assessor's Report, and taking account of the Appropriate Assessment, on the ability of the two sub-regions to achieve the housing provision figures in draft RSS, and on any alternative growth levels and spatial options examined?

The Trust welcomes some aspects of the Assessor’s Report, in particular his conclusion 8.2
, but we do not believe that as a whole it assists the delivery of housing in the two sub-regions.  Whilst the Trust has previously expressed a view that Natural England’s draft delivery plan needed more flexibility, we do feel that many of the Assessor’s recommendations have added further complications.  We are further concerned that some of the recommendations are unsound as they fail to correctly comply with the Habitats Regulations.  We have set out our principle concerns overleaf. 
The Trust welcomes the following aspects of the Assessor’s Report: 

· Recognition that there is a risk to the integrity of the SPA from further housing development around the Thames Basin Heaths
· Recognition that the populations of nightjar, woodlark and Dartford warbler are still relatively unstable 

· Acceptance that the significant scale of housing proposed within 5km of the SPA is likely to have a significant effect in combination due to the potential for increased recreational pressure

· That there is a need for a cautious and strategic approach to avoid and mitigate these impacts with certainty 
· There is no justification for invoking Article 6(4) of the Habitats Directive (imperative reasons of overriding public interest) and no case for increasing the housing allocation for this area in the South East Plan

· Alternative green space (SANGS) has an essential role to play in avoiding impacts on the SPA 

· Access management has an important role to play but alone will not provide sufficient mitigation  

· There is an urgent need to progress the production of Conservation Objectives 

· Monitoring is essential, and requires coordination and joint working 

· There should be a joint Development Plan Document produced 
· The Trust has serious concerns about the following aspects of the Report: 

· The suggestion that developments of 10 houses or less
 (unless within 1km of a “sensitive area” of the SPA) will have no significant effect
· The muddled, and potentially unlawful, approach to the in-combination test and appropriate assessment
· The “sensitive areas” approach
· The practicality of delivering mitigation with yet more complicated rules to follow, most of which are untested and not based on evidence 
The 10 house threshold
We are extremely concerned at the Assessor’s suggestion that developments of 10 houses or less (unless within 1km of a sensitive area) will not have a significant effect (para 4.4.33).  There is no evidence on which to base this assumption, and we have not seen an explanation as to where the figure of 10 came from.  The Assessor has already accepted (para 8.2) that additional housing within 5km is likely to have a significant effect in combination.  There is no justification in the Report as to why, for example, 100 small developments of 10 would have any less impact in overall terms than one larger one of 1000.  
It seems that the Assessor has tried to steer a middle course to satisfy the small developers, but unfortunately this fails to meet the basic in-combination test of the Habitats Regulations.  If this were to be included in the South East Plan, the Trust would point out that it could be challenged at EU level. 
We are further concerned that employing this strategy will lead to developers simply submitting applications for less than 10 houses, which will lead to a major shift in the patterns of housebuilding but will still deliver the same number of houses (and recreational pressure) overall.  The Trust would refer to the South Hampshire EiP sessions where several developers voiced strong concerns that affordable housing targets will not be met if the majority of developments are small.  Small developments are also unlikely to bring forth sufficient funds to make worthwhile contributions to the community as a whole. 

Appropriate assessment
The Trust has observed with interest the legal debates.  In our view, the screening stage is fairly straightforward, i.e. is the plan or project likely to have a significant effect alone or in-combination? – in terms of residential developments within 5km of the TBH SPA, the answer to this will always be yes.  The disagreement seems to arise at the next stage, where there are two approaches: 1) to undertake appropriate assessment for every planning application, because a “yes” answer at the screening stage automatically triggers it, or 2) to take the draft Delivery Plan approach that the effect can be avoided by providing mitigation (SANGS/access management), effectively changing the answer to “no” and removing the need for appropriate assessment of every planning application.  Whatever the legal view, we contend that the practical outcome at the end would actually differ very little.  In the event of the appropriate assessment of every application route, it is likely that some applications might be able to demonstrate no adverse effect on integrity, but that the majority will need avoidance and mitigation measures which would be similar to those outlined in the draft Delivery Plan.  
Sensitive areas

The Trust is very concerned with the suggestion that a sensitive areas approach is used to modify avoidance and mitigation requirements (para 4.4.28).  We agree with our colleagues at BBOWT that the Assessor’s methodology for applying this is unclear, and is only based on nightjar data.  Furthermore, we would point out that the SPA will always be subject to change as habitat management and access management measures are carried out over time, making this approach very difficult to implement practically.  We would also remind the Panel of the requirement in Article 6(2) of the Habitats Directive, namely to “avoid the deterioration of natural habitats and the habitats of species as well as disturbance of the species for which the areas have been designated” – this applies to the whole area of the SPA, not just the areas which happen to be “sensitive” at the current time, however this is measured. 

Zones

The Trust agrees with the Assessor that the 400m zone should remain, but we remain unconvinced on the “barriers to cat movements” argument.  We are worried about the reduction of zone B, and agree with our colleagues at BBOWT that 1.5km would be more appropriate.  We do not feel it is necessary to include developments of over 50 houses in the 5-7km zone, as these will be subject to individual assessment in any case.  We do not understand how the figure of 50 houses was derived and on what evidence it is based. 

The Trust has concerns about the travel distance vs. linear zones issue.  For reasons of practicality, and more importantly that the evidence is based on it, we favour the linear zones approach.  The visitor surveys showed that 40% of people with postcodes in the 2km zone actually travelled further than 2kms (Natural England, pers.com.) – this means that fewer people, and therefore less potential impact, would be captured by a travel distance approach.  We feel that applying a travel distance method adds further complication, and would be very difficult to implement consistently across the region. 
SANGS standards

We have some concerns about reducing the SANGS standards to 8 hectares for both zones B and C, but accept that the evidence base for justifying 16 hectares is debatable.  The Assessor wrongly discusses the basis for the larger standard (para 4.8.3), in fact the reasoning was based on the need to provide larger areas of green space closer to the SPA to make it a realistic and attractive alternative for residents.  Further away, people are likely to make choices for a variety of other reasons (i.e. convenience), therefore the standard could be lower. 

The Trust would like to see a mechanism included to increase the SANGS standards if the results of monitoring show a need for additional alternative green space, i.e. if visitor numbers on the SPA increase.  There is the potential for the South East Plan to be in breach of the Habitats Regulations if housing delivery proceeded without sufficient avoidance and mitigation measures provided up front, especially if damage occurs.  
Joint working 
Whilst we support the Assessor’s recommendation of a partnership to co-ordinate policy for the management and protection of the Thames Basin Heaths, we feel strongly that this partnership should be established as soon as possible and must include land owners and managers (of the SPA and the SANGS) in addition to SEERA, the local authorities and Natural England.  We agree that a joint DPD should be produced by the affected local authorities, in partnership with the key organisations above.  The Trusts have previously promoted the need for a sub-regional strategy for the Thames Basin Heaths, and we would still support this option, as we feel it would give both clarity and authority to the solution. 
Conclusions

The Trust has previously raised concerns that the two-sub regions will not be able to achieve the housing provision figures in the South East Plan without putting in place significant avoidance and mitigation measures.  In our view, the Assessor’s Report does not facilitate housing delivery whilst protecting the SPA for the following reasons:

· The recommendation that developments of 10 houses or less (unless within 1km of a “sensitive area” of the SPA) will have no significant effect is potentially unlawful and fails the basic in-combination test of the Habitats Regulations

· The recommendation that a sensitive areas approach is used to modify avoidance and mitigation requirements may be in breach of the Habitats Regulations due to the need to consider the integrity of the whole site

· The recommendation to use travel distance rather than linear zones is untested and not based on evidence, and also adds further complication to the system, making it impractical and difficult to apply consistently across the region

· If implemented, the consequence of these recommendations will be a major shift in the pattern of house building, and a much reduced provision of alternative green space (SANGS) which is unlikely to provide sufficient avoidance and mitigation for the impacts on the SPA. 
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� Assessor’s Conclusion 8.2 “As the populations of nightjar, woodlark and Dartford warbler still appear to be relatively unstable I consider that the provision of a significant scale of additional housing within 5km of the SPA would be likely to have a significant effect in combination due to the potential for increased recreational pressure on the SPA.  Consequently, I conclude that it is necessary to have an interim strategic avoidance and mitigation strategy for the SPA.”


� There is some confusion in the Assessor’s Report as to whether this threshold is at “10 houses or less” (para 4.4.33) or “less than 10 houses” (para 8.3 and recommendation A.ii.d)
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