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8Hiv/8Jiv.1
What are the implications of the Assessor's Report, and taking account of the Appropriate Assessment, on the ability of the two sub-regions to achieve the housing provision figures in draft RSS, and on any alternative growth levels and spatial options examined?

8Hiv/8Jiv.2
What would be involved in a review of levels and distribution from first principles if a resolution cannot be found (Policies WCBV3 and LF11))?

8Hiv/8Jiv.3
What would provide an appropriate policy for the protection of the SPA while enabling acceptable development to proceed (Policies WCBV9 and LF11)?

1. Implications of the Assessor’s report

1. Natural England welcomes the clarification provided by the Assessor’s conclusions that;

· there is sufficient scientific evidence to demonstrate a risk of impact on the SPA from the proposed housing allocation and that a precautionary response is required.

· a strategic response is required to guard against the risks to the SPA

· the impact could be mitigated through a revised form of the draft Delivery Plan, which includes both provision of SANGs and access management on the SPA.

· sufficient land is available to provide the required level of SANGs, even if the greenspace standard was not reduced from the draft Delivery Plan figures of 16 and 8 hectares.

2. These points are important steps towards resolving concerns over the impact which the housing provision figures may have on the SPA. However, Natural England has grave reservations over particular aspects of the report, which may hinder both protection of the SPA and delivery of housing.
The 10 dwelling threshold 

3. The Assessor concluded that developments of less than 10 dwellings, more than 1km from ‘sensitive’ areas within the SPA, would not be likely to have a significant effect, and should not be required to contribute to the provision of SANGS. He concluded also that developments of less than 10 dwellings within 1km of sensitive areas should not be required to contribute to access management measures on the SPA. 
4. He recommended that ‘any other forms of permanent residential development’ further than 1km from the sensitive areas should not be required to contribute to SANGS if they would provide less than 10 bedrooms. 
5. He concludes that in light of the availability of land for the provision of SANGS, that the level of housing currently allocated in the South East Plan ‘should not have an adverse effect on the SPA’. He therefore clearly accepts that the provision of SANGS is necessary before this conclusion can be drawn. 
6. There is no information in his report on the proportion of the housing allocation that would come from developments of less than 10 dwellings or bedrooms. Therefore his conclusion about effect on the SPA is based neither on evidence of the amount of development that would require SANGS,  nor on the amount of SANGS that would be delivered in relation to the allocated amount of development. 
7. The key factor here is whether developments of less than 10 dwellings are less likely to have an impact on the SPA in-combination than developments of more than 10 dwellings. Whatever the proximity of development to sensitive areas, there is no evidence for such distinction. 
8. In 8.2 of the report, the Assessor has concluded that ‘the provision of a significant scale of additional housing within 5km of the SPA would be likely to have a significant effect in combination due to the potential for increased recreational pressure on the SPA’. He has not explained in any way how the effect would be different if the number of developments making up that ‘significant scale’ were made up of more small developments as opposed to fewer large developments. Natural England’s advice to the panel is that there is no difference between these scenarios in terms of risk to the SPA.
9. The appropriate assessment commissioned by SEERA identifies provision of alternative green space as one of the collection of measures which together would enable it to be ascertained that recreation effects would not have an adverse effect on the Natura 2000 sites in the region. In the case of the Thames Basin Heaths SPA, following the Assessor’s report, there is no indication of the scale of mitigation measures, or means to secure the scale,  to match the housing allocation. Given this, on present information it could not be ascertained by the competent authority (here SEERA in accordance with Regulation 85B), and supported by evidence, that the housing allocation would have no adverse effect on the integrity of the SPA.
10. It appears to Natural England that the 10 house or bedroom threshold is challengable. This adds considerable uncertainty and potential for delay to the delivery of the housing allocations.  Natural England has commissioned legal advice on this matter and will offer this to the panel and other participants, for consideration at the panel’s discretion.
11. The Assessor identifies 50 dwellings as a threshold above which development would be required to make a contribution to access management measures and also above which individual assessment would be required in the zone 5 to 7km from the SPA. 50 dwellings as a threshold appears no more justified than is 10 dwellings. It does not appear to be based on evidence.
‘Sensitive’ areas
12. The Assessor has recommended that proximity to sensitive areas be used to define where smaller development is unlikely to have an effect. He has defined sensitive areas as those which Footprint Ecology has predicted by modelling as having more than 30 visitors per 50m square per 16 hours.

13. Natural England advises that the Assessor’s recommended sensitive areas are not a practicable means of defining zones of likely effect around the SPA, and to rely on them would fail to safeguard against likely effects on the SPA, because
· They fail to take into account the potential variability of visitor distribution from year to year. The amount of variation between years is not known. The modelling of visitor distribution is based on data collected in only part of one summer. The distribution of both birds and visitors is known to be affected substantially by forestry management operations on the SPA. 

· The threshold of 30 visitors per 50m square per 16 hours is based on a snapshot, of the relationship between visitor and nightjar density. This snapshot is taken from a year of relatively high nightjar numbers, in which nightjar were observed as occupying habitat which is sub-optimal because of visitor numbers. Had the population been at a lower point at the time of survey the relationship could have been a different shape and suggested a substantially lower threshold.

· The definition of sensitive areas is based only on data analysis for one of the three SPA species, nightjar. It is quite possible that the other two species, woodlark and Dartford warbler, would require a different threshold. Data analysis of a similar type may not be effective in revealing the requirements of the other two species, because it is more difficult to map key habitat components for them. Thus reliance on the recommended threshold would generate a level of risk which may remain unknown.
· 81% of those who visit the SPA travel to it by car. The areas of higher visitor pressure which have been identified are largely around areas with car parking provision, so the proportion of visitors in these areas that come by car may be even higher than 81%.  Of those who visit the SPA by car, 90% travel more than 1km. This means that the 1km zone around these areas recommended by the Assessor, in which all residential development is required to contribute to mitigation, does not  match where the greatest risk comes from, which is beyond 1km.
14. For these reasons, reliance on the Assessor’s recommendation of a 1km mitigation zone around areas of higher visitor pressure is not proportional and would not enable SEERA to ascertain that the housing allocations would not have an adverse effect on the integrity of the SPA.

Risks to delivery of housing arising from a more case specific approach 

15. Several of the Assessor’s observations and recommendations will create a requirement for more detailed, case specific assessment of individual development projects. This presents a greater risk of uncertainty and delay in housing delivery than would an agreed strategic approach.
16. In relation to the process of appropriate assessment:
· The Assessor accepts (4.1.24) that assessing the in-combination impacts of development at the whole-SPA scale ‘could prove extremely difficult for the competent authorities’, and that ‘Merely considering the impact on a particular parcel of the SPA would not comply with the aims of the legislation which requires it to be looked at as a whole.’ 

· He has also concluded (4.1.26) that ‘it is clear that in looking at developments in combination one has to look at their cumulative impact.  This could in some cases reasonably include completed plans and projects’.

· He has observed that, ‘there is a lack of clarity as to exactly how the “in combination” test should be applied’, and he has recommended (10Aii(i)), that further advice be provided on how to apply the test.

· However, he has not provided any suggestions on the scope of that advice. A necessity for appropriate assessment would generate some risk of delay.
17. At 4.1.28 the Assessor suggests exploring the use of a joint data base of applications, to assist the assessment of the in-combination impacts of relevant plans and projects. It is notable, however, that he is able to conclude at 9.1 that the level of housing allocated should not have an adverse effect, without knowing the amount of development proposed in the area he regards as likely to have significant effect, or the proportion of development that his recommendations would require to provide mitigation and avoidance measures. 
Interim strategy
18. Natural England supports, in principle, the production of an interim strategic revised Delivery Plan. Natural England’s advice is that this plan would need to identify a functional suite of SANGS, with costed and programmed improvement measures, before it could be ascertained that development assessed on the basis of the plan would have no adverse effect on the integrity of the SPA. 
19. Natural England seeks from the panel clarification as to what status in the planning system the interim strategy would have, who should produce it and how the panel considers that it should be incorporated into LDFs and taken into account in the determination of individual planning applications.    

Travel distance

20. The evidence base for the zones in the draft Delivery Plan was based on the linear distance between visitor’s home postcodes and the nearest SPA access point.  The use of zones spaced at the same distance but measured as travel distance rather than linear distance effectively reduces the proportion of visitors which the zones would capture. The Assessor recognises this by referring in 4.7.5 to the possibility of extending the zones beyond a maximum travel distance of 5km if the expected number of visitors from outside this zone was very significant. 
21. A linear 5km zone captures 76% of visitors in the visitor samples available, whereas a 5km travel distance zone would capture only 66%. Natural England regards this as very significant in that it would rely on access management on the SPA to address the potential impacts arising from 34% of visitors, without additional funding being made available for that. The Assessor recommends the use of a travel distance based zone of 5km. A travel distance zone of 5.2km, would encompass the same proportion of visitors, 76%, as the 5km linear zone.
Funding contributions 

22. Natural England considers that it is for the LPAs to set appropriate development contributions but observes that the level of contributions need not be the same across the whole area affected by the SPA. It is likely that the costs of mitigation and avoidance measures will vary from one area to another. It would be appropriate in terms of the ‘polluter pays’ principle for each development to bear the cost of the particular measures to which it is linked.
23. The wording of the report at 8.4 and recommendation 10Avi could be read as meaning that all residential development within 5km should contribute to the provision of mitigation and avoidance measures. This requirement could safeguard the SPA and obviate any need to delay development by further consideration of compliance issues arising from the 10 dwellings threshold. If developments of less than 10 dwellings were, in the same way as developments of more than 10 dwellings, required to contribute to the provision of SANGS, as a matter of policy, then the two sub-regions could accommodate the housing provisions in the draft RSS without adverse effect on the integrity of the SPA.  Question 2, therefore, would not need to be addressed, and NE considers that no change to the policies would be needed in respect of Question 3.  However, NE would argue that the Interim Strategy and Joint DPD should not adopt those aspects of the Assessors Report that could flaw the strategic approach. 
