ADDENDUM STATEMENT TO EIP PANEL

by Peter J Tipton, Yateley Commoner

relating to 

THE REPORT OF THE ASSESSOR CONCERNING 

THAMES BASIN HEATHS SPECIAL PROTECTION AREA

1.
I am an individual non-participant who has not commented on the EIP before.  The report to the panel by Peter Burley is a fine document, but such a report can only be a good as the evidence presented to him.

2.
Having organised and presented evidence for the Yateley Society at all three Fox Farm Inquiries in Yateley, which ended up in the High Court, I have some experience in these matters. I have common rights over the whole of Yateley Common, which forms a considerable part of the Castle Bottom to Yateley & Hawley Commons SSSI, and so am knowledgable about management and access. This SSSI is 11% of the total SPA. I am currently convening a meeting for DEFRA to consider forming a steering group with a view to applying for a Statutory Commons Council to manage Yateley Common.

3.
As a businessman I am concerned that it is not clear what are the objectives of Natural England's Draft Delivery Plan (DDP). As I see it the major objective of the DDP appears to be to provide a means for the SE Plan to comply with the Habitats Directive (report para 3.3).

4.
There also appears to be a second unsaid objective for the DDP that it will take the pressure off the Planning Inspectorate by a providing fairly prescriptive guidance to LPAs considering planning applications for individual sites. There appears to be an expectation from developers, and perhaps others, that the DDP will obviate the need for an assessment of individual sites since (so-called) mitigation has been arranged on a regional scale.

5.
Here is the nub of the confusion in people's minds.  Article 6(3) of the Habitats Directive states that any site likely to have a significant effect must be subject to an assessment.  The SE Plan and its Panel are not the 'decision takers' for the specific sites - the LPAs are.   By publishing the DDP NE have clearly stated that all applications for residential development within 5 km of the SPA boundary are 'likely to have a significant effect on the site'. Therefore all applications for each individual site must still be accompanied by an EIA and submitted to the LPA as the actual 'decision taker'.

6.
I therefore strongly agree with Runnymede Borough Council that NE's approach is wrong and strongly agree with the Assessor in his para 4.1.17 that appropriate assessments must be made for individual applications.  In the same paragraph the Assessors' speculates about 'alternative open space'  providing 'sufficient mitigation to avoid adverse effects.'

7.
There is absolutely nothing in the Habitats Directives about mitigation unless there are 'imperative reasons of overriding public interest.'  Therefore I strongly agree with Runnymede that the word 'mitigation' be avoided in the wording of the SE Plan since its usage leads to other unfortunate conclusions such as the suggestion that developers might contribute to a fund for habitat management to mitigate the effects of allowing their development to be granted planning permission.  That would be illegal, and could result in an action in the European Court.

8.
The TBH DDP Assessor rightly concludes that appropriate assessment for individual sites is still required. I go further and say that such assessment will always be required.  This assessment may then claim that a nearby SANG will 'avoid'  any significant effect on the SPA. The use of words is important.  There should thus be no expectation that the DDP, when enshrined in the SE Plan, will lay down hard and fast rules to the LPA. As 'decision taker' the LPA must make up it own mind on each individual application, and it may then go to appeal.

9.
With respect to individual decisions at local level the SE Plan must be written in such a way that it is clear that the DDP gives general guidance to LPAs, not rules.

10.
What then is the main objective of the DDP with respect to regional planning?  It is to assist the Panel to make those decisions for which they are the Habitat Directive's 'decision taker'; that is deciding the housing numbers and locations. In my view therefore the key questions for the Panel (in order to comply with the Habitats Directive) are those posed by participants such as Bell Cornwell when they suggest that SANGs will not have the desired effect of obviating any effect of new development on the SPA.

11.
In my view, to comply with the Habitats Directive, the Panel should, for its own 'decision taking' follow the decision tree Figure 1 in OPDM Circular 06/2005. I submit that the Panel will quickly reach the box to decide if there are 'conditions or other restrictions such as a planning obligation' . . . 'which would ascertain that the proposal (in this case housing numbers and location) would not affect the integrity of the site'. 

12.
If the Panel decides that the answer to this box is 'no, because there would be an adverse effect or it is uncertain' then the next box asks if there are 'alternative solutions that would have a lesser effect, or avoid an adverse effect'.  Such alternative solutions for the Panel to consider might be (a) to relocate all new housing to a location outside the 5 km or (b) to another part of the SE Region, or (c) even to a different national region, or (d) to reduce the overall housing numbers allowing LPAs locational flexibility using the DDP as guidance. The decision tree states that if 'alternative solutions are available then 'permission must not be granted' ie in this case no new residential development can be allocated within 5km of the boundary of he SPA.

13.
In my view the solution is then to modify the wording of 'proposal' for the entry box and then take that modified proposal down the decision tree until a clear result can be achieved that 'permission may be granted' ie the modified proposal can form part of the SE Plan.  By a process of iterations down the decision tree a solution can be found which will comply with the Habitats Directive.


OTHER MATTERS
14.
I have stated above that 'mitigation' of the effects of a new housing development has no legal basis in the Habitats Directive -- except where there are reasons of overriding public importance.  Therefore arguments that the SE Plan should promote better management of the habitats of the SPA are specious.  It is not surprising therefore that NE did not elaborate in the DDP on the role of improved habitat management.  That is a matter for site managers. The Assessor is incorrect therefore even to consider (para 4.9.5 ) that habitat management could form part of a 'strategic mitigation and avoidance strategy', and that Habitat management will 'have a small role to play'.  I agree that 'habitat management is likely to be far more effective than the provision of SANGs in increasing the population of Annex 1 birds'  (para 4.9.11) but habitat management is not a mitigation for additional development. 

15.
The Assessor considers that 'access management has an important role to play as an effective avoidance and mitigation strategy'.  Again the word 'mitigation' is incorrectly added here.  Any planning obligations (as in the decision tree) could not be made by the developer unless he is the owner of both the SPA and the development site, and the SPA is not subject to legal public access. 

16. 
On the one hand an LPA may be able to control or manage access to the SPA, either itself or through another public body, in order to enable additional development within its district.  On the other hand all registered common land has always been publically accessible, will remain publically accessible under the Commons Act 2006, and is mostly open access land, the so-called 'right to roam' land. I have found no evidence to Mr Burley stating what proportion of the SPA is registered common land. For the Yateley SSSI it is about half and much of the other half is 'right to roam land'. Contrary to the evidence from the Open Spaces Society nobody walks with their dogs on a lead on Yateley Common,  and cyclists and motorcyclists use the common mainly without hindrance. The same applies to Castle Bottom NNRwhich is grazed. 

17.
I therefore again point out that local conditions within specific LPAs may have a significant effect on significant effects on the SPA. Thus the global approach of the DDP can only be regional guidance to LPAs, and not prescription. Individual SPAs must adopt the DDP into their own LDFs taking into account local circumstances.

18.
I have not offered my opinion as to the efficacy of SANGs in reducing significant effects to a level which would pass the Waddenzee test. I am not qualified to assess the evidence base.

19.
However I can report that my house, by chance, is surrounded by a protype SANG, which was not in operation at the time of the 3rd Fox Farm Inquiry.  This  public open space is owned by Hart District Council as aplanning gain from the Monteagle Park estate, some of which would now be in the 400 metre zone and some in the Assessors proposed 1 km zone. The POS is all within the 400 metre zone.  

20.
Undoubtedly this proto-SANG reduces the current potential adverse impact on the SPA from residents in the 400 metre zone since some now make shorter walks within the POS instead of on the SPA. However overall I believe the impact on the SPA has increased since the we carried out our house-to-house dog walker survey because the new car park is now attracting dog-walkers to arrive by car from much farther afield. 

21.
I mention this proto-SANG in Yateley in support of the Assessor's call for further research (para 7.1).  In this case we could have 'before and after' data if our previous research was repeated. Our research was made as part of the Yateley Society's evidence at the re-opened inquiry into the EIA required for Fox Farm III.  We did make our research available to NE.

22.
I have not ventured any opinion on the efficacy of SANGs. Although I have my doubts, I consider that ultimately the only way forward is the submission of EIAs for each individual application. I consider also that the 'decision taker' in the majority of cases will be an Inspector from the Planning Inspectorate.  This may benefit commercial housebuilders able to employ specialists to prepare their assessments, and fund public inquiries, but it is unfair to private individuals who only want to build a single house or perhaps only to add a bedroom. The 'in combination' effect of all these small applications has been adjudged to be significant.

23.
In order to accommodate sub-regional economic development of this relatively sustainable expansion of single dwellings or bedrooms, it will probably be necessary for LPAs themselves to acquire land for SANGs at an early stage. In Yateley all land has 'hope' value so compulsory purchase will not be cheap. SANGs must be local to the development -- not, as seems to have been suggested, in another county. The LPA will have to recoup its capital outlay by a surcharge on development.  I can see no other solution. 


P J Tipton 4 March 2007
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