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OPINION

Introduction

1. We have been asked to provide an opinion to Natural England on the answers to several inter-connected questions set out in our Instructions. We have been asked to address the questions as issues of principle, and we shall do so. They arise, however, out of the Report of the Assessor made for the purposes of the Draft South East Regional Plan Examination in Public, in connection with the Thames Basin Heaths Special Protection Area and Natural England’s Draft Delivery Plan. The background to the latter will be well known to most readers of this Opinion.    

2. As we understand our task, it is to consider the relevant legal principles and to set them out as clearly as we can. We have not been asked to, and have not been in a position to, consider the ecological evidence. Application of the legal approach we set out below will require the application of ecological judgements which it would be inappropriate for us to make.

3. We start with this observation. The requirements of Articles 6(2) and (3) of the Habitats Directive (Directive 92/43/EEC) have been considered in some detail by the European Court of Justice in Case C – 127/02, the Waddenzee case. This is a decision of the Grand Chamber and its conclusions on the issues it considered are in our opinion to be regarded as authoritative. We see no practical alternative to the national UK authorities applying the principles established by Waddenzee. Further, detailed consideration of the judgment will enable the reader to discern the tests that ECJ consider have been created by Articles 6(2) and 6(3). Although we shall cite limited passages from the judgment below, the whole passage from paragraph 31 through to paragraph 70, as well as the answers given by the Court to the questions posed by the Dutch court, is relevant to the issues highlighted by the Assessor’s Report.
The requirements of Article 6(2) and 6(3)
4. The Habitats Directive has of course been transposed into national law by the Habitats Regulations, and strictly speaking it is those regulations which fall to be construed. However, it is a commonplace that transposing legislation is to be construed in conformity with the Directive it seeks to implement if at all possible; and the most convenient course is to consider the Directive itself, particularly as the ECJ in Waddenzee refers to the Directive provisions and the citations necessarily cross-refer to them.

5. Article 6(2) and (3) reads as follows:-

“(2) Member States shall take appropriate steps to avoid, in the special areas of conservation, the deterioration of natural habitats and the habitats of species as well as disturbances of the species for which the areas have been designated, in so far as such disturbance could be significant in relation to the objectives of this Directive. 

“(3)  Any plan or project not directly connected with or necessary to the management of the site but likely to have a significant effect thereon, either individually or in combination with other plans or projects, shall be subject to appropriate assessment of its implications for the site in view of the site’s conservation objectives. In the light of the conclusions of the assessment of the implications for the site and subject to the provisions of paragraph 4, the competent national authorities shall agree to the plan or project only after having ascertained that it will not adversely affect the integrity of the site concerned and, if appropriate, after having obtained the opinion of the general public.” 

6. The following points can be made about the test created by Article 6(3). 

7. First, the concept of whether a project is likely to have a significant effect on an SAC (or SPA) is addressed in Waddenzee in paragraphs 39 to 45. The central reasoning is in paragraph 44, read together with paragraph 43. Paragraph 43 states that the requirement for appropriate assessment comes into play if there is a “probability or risk” that the project will have significant effects. Paragraph 44 goes on to explain what is meant by “risk” in this context. It refers to the precautionary principle enshrined in Article 174(2) EC, and states:-

“such a risk exists if it cannot be excluded on the basis of objective information that the plan or project will have significant effects on the site concerned. Such an interpretation of the condition to which the assessment of the implications of a plan or project for a specific site is subject, which implies that in the case of doubt as to the absence of significant effects such an assessment must be carried out, makes it possible to ensure effectively that plans or projects which adversely affect the integrity of the site concerned are not authorised….”  

8. Accordingly, Article 6(3) as interpreted by the Grand Chamber in Waddenzee requires appropriate assessment unless objective information positively establishes the absence of significant effect. 

9. The Court goes on to consider what is meant by “significant effects” in paragraphs 46 to 49, especially paragraphs 47 and 48 of the judgment. These read:-

“So, where such a plan or project has an effect on that site but is not likely to undermine its conservation objectives, it cannot be considered likely to have a significant effect on the site concerned.

“Conversely, where such a plan or project is likely to undermine the conservation objectives of the site concerned, it must necessarily be considered likely to have a significant effect on the site.”

10. Thus the concept of significant effect is firmly tied to the concept of conservation objectives. By “likely” in paragraphs 46 to 49, the Court means “likely” in the sense it has just explained in paragraph 44, ie a risk which cannot be excluded on the basis of objective information.

11. If appropriate assessment is required applying the test established by Waddenzee, then the plan or project can only be permitted to proceed by the competent authority if that authority has the information necessary to meet the test in paragraphs 50 to 61 of the judgment. This is a substantial requirement, as the language the Court uses makes clear. It refers to “having made sure that it will not affect the integrity of the site” (paragraph 55) and to the absence of reasonable scientific doubt as to the absence of such effects (paragraph 59). The passage is summarised in the following terms in paragraph 61:-

“….The competent national authorities, taking account of the appropriate assessment of the implications of mechanical cockle fishing for the site concerned in the light of the site’s conservation objectives, are to authorise such an activity only if they have made certain that it will not adversely affect the integrity of that site. This is the case where no reasonable scientific doubt remains as to the absence of such effects.”
12. This is a rigorous test, albeit one that should not be exaggerated. It should not be equated with for example the domestic criminal standard of proof; or held to be failed simply because some objector to the development can point to some lingering residual doubt that cannot be entirely excluded. The Courts have so far held that the test was correctly applied by the Inspector and the Secretary of State in a wind farm development at Little Cheyne Court.

13. Finally, it is necessary to deal with the “in combination” requirement. This is required by the wording of Article 6(3). In paragraph 61 of the judgment, immediately before the passage cited in our paragraph 11 above, the Court said:-

“an appropriate assessment of the implications for the site concerned of the plan or project implies that, prior to its approval, all the aspects of the plan or project which can, by themselves or in combination with other plans or projects, affect the site’s conservation objectives must be identified in the light of the best scientific knowledge in the field.”
14. It has been suggested that the “in combination” requirement only applies at the stage of deciding whether a project is likely to have a significant effect, and does not apply when considering the result of an appropriate assessment. We do not consider that this is a tenable reading. It derives the only force it has from the way in which the transposing regulation (regulation 48) sets out the “significant effect” requirement in regulation 48(1)(a) (which refers to “in combination”) and the conclusion of the appropriate assessment in regulation 48(5) (which does not). It emerges much less clearly from article 6(3) itself (see the text above). In any event, the ECJ would take a purposive approach to this issue and in our (very) firm opinion would reject a reading which required an appropriate assessment on the basis of “in combination” significant effects but then expected that appropriate assessment not to assess the “in combination” adverse effects. The “in combination” test may be difficult to apply (though possibly not in the particular circumstances of the Draft SE Plan), but we have no doubt that it should be applied at both stages of the assessment.

15. It will be apparent from the above that we consider that the Dutch Courts asked a comprehensive set of questions in Waddenzee; and the Grand Chamber of the ECJ supplied authoritative and comprehensive guidance. The ECJ approached the matter on the basis that the community legislator intended to provide a rigorous test which had to be met before a plan or project having the potential to have effects on an SPA could be allowed to proceed. There is no need to look outside Article 6 itself, as explained by Waddenzee, for the content of the community law. It is the task of the national authorities to apply that law.

16. We turn now to the particular legal issues raised by our Instructions. We have found it easier to define the issues ourselves and trust that this is acceptable to those instructing us. We will however answer the precise questions shortly at the end of the Opinion.

Issue 1: the relationship between a decision that a project was not likely to have significant effects and the need for appropriate assessment.

17.  This issue arises because, under the heading “Avoidance or mitigation” the Assessor expresses doubts about whether the approach adopted by the DDP complies with the legislation. He says that he has some doubts that it does. In paragraph 4.1.14 he says “I am not satisfied that it has been demonstrated on an objective basis that the provision of SANGs would in principle avoid any significant effect on the SPA”.
18. It is not clear to us whether the Assessor is saying here that he has ecological doubts about the efficacy of SANGs or whether he is accepting the submission from Runnymede BC (recorded at 4.1.11) that NE’s approach to avoidance and mitigation is wrong in principle. Our own position for the purposes of this Opinion is that whilst we do not comment on the ecological efficacy of SANGs we do not consider NE’s approach to be wrong in principle.

19. In testing this, it is sensible to apply the Waddenzee tests to the ecological hypothesis on which we understand the DDP to depend. This is that the provision of SANGs (of appropriate amount and on appropriate timing assumptions) will mean that it can be concluded that there is no increased disturbance to the SPA. If this assumption is correct (and we no doubt state the assumption much too simply) then it seems to us that the analysis is as follows:-

(i) Applying paragraph 44 of Waddenzee, together with the meaning to be attached to significant effects as explained by paragraphs 47 and 48,  the risk of undermining the conservation objectives of the site can be excluded on the basis of objective information precisely because that is the effect of the provision of the SANGs.

(ii) It follows that there is no need for an appropriate assessment. Indeed, there is nothing an appropriate assessment could tell the competent authority that is not already known at the stage when a decision on likely significant effect is being made. It will be common for detailed information revealed by an appropriate assessment to exclude the possibility of significant effect where that cannot be excluded before the assessment, but that is not what is happening on the facts of the Thames Basin SPA. Put shortly, either the SANGs is effective in allowing the competent authority to be satisfied, on the basis explained in Waddenzee or it is not. The appropriate assessment of the particular project would tell one nothing more about the efficacy of SANGs.

20. For this fundamental reason, we do not consider that NE are wrongly conflating avoidance and mitigation. Although both words are commonly used, and used in context are helpful, it must be remembered that neither appear in Article 6 itself. If a proposal includes as an integral part of the development a measure which will avoid any significant effect, then in our opinion the competent authority is entitled to so hold at the significant effect stage.  If a development was proposed with a wall that could in practice be guaranteed to prevent anybody from reaching the SPA, then it would clearly be right to hold that there was no likely significant effect. The people, put simply, would not reach the site. The example is of course improbable, but it does illuminate the legal principle; and the same principle applies to the provision of SANGs if the ecological assumption that SANGs is effective is accepted.

21. If the ecological assumption is not accepted, then there are in our opinion consequences for the results of an appropriate assessment which the Assessor does not appear to recognise. The analysis would be as follows:-

(i) The competent authority could not hold that the test in paragraph 44 of Waddenzee was met. There would be insufficient objective information to exclude the risk of undermining the conservation objectives of the site.

(ii) The competent authority would carry out an appropriate assessment. No further information about the efficacy of SANGs would come forward.   In those circumstances, it is difficult to see how it could hold that the test in paragraph 59 of Waddenzee was met. The competent authority could not say that there was no reasonable doubt about the absence of adverse effects on the integrity of the site. The crucial point is that, precisely because nothing has changed since the decision that the risk of significant effect could not be excluded on an appropriate basis, the same decision would follow on adverse effect on integrity. 

Issue 2: In combination effects
22. This issue arises in sharp focus because of the Assessor’s approach to small sites as expressed in paragraph 4.4.46. We have considerable difficulty with this conclusion. We have already set out the basic “in combination” requirement. If one turns to paragraph 4.4.46 itself, it reads:-

“Accordingly, I consider that large developments, and smaller developments in the immediate vicinity of such areas, should make appropriate provision for avoidance or mitigation. However, I find that there is sufficient objective evidence to conclude that developments of 10 dwellings or under would be unlikely to have a significant impact if they are located a sufficient distance from sensitive parts of the SPA.”
23. This paragraph accepts that in the case of large developments more than a kilometre away there is insufficient objective evidence to exclude significant effect. But once the requirement to assess projects in combination is taken into account, it is difficult if not impossible to see what distinguishes the objective evidence available for large developments from a series of small developments delivering the same quantum of housing. Why should 5 developments of 10 houses be treated differently from one development of 50 houses?

24. It may be that the Assessor’s approach to the “in combination” requirement arises from his conclusions about proportionality and the precautionary principle, which he set out at 4.1.29 to 4.1.43. This included the statement that:-

“….its application of the “in-combination” requirement [was] unduly rigorous. More worryingly its application of the precautionary principle would not appear to comply with the advice of the European Community in terms of proportionality and consistency.” 

25. Accordingly, we now turn to the issue of whether the Assessor’s use of the Commission guidance on proportionality (Com (2000) 1) was appropriate.

The precautionary principle and proportionality

26. We do not consider that the use the Assessor has made of the Commission Guidance is appropriate. The Guidance is general, and we have considerable difficulty in seeing how it can be used either to replace or supplement the precise test that is to be found in Article 6(3) of the Habitats Directive as explained by Waddenzee. We have already indicated that we have not attempted for the purposes of this Opinion to evaluate the ecological evidence; but it seems to us clear that either NE were right to hold that, absent an effective and co-ordinated delivery plan for SANGs the test in paragraph 44 of Waddenzee (read, as always, together with the meaning to be attributed to “significant effect” in paragraphs 47 to 48) was met in respect of housing at particular distances from the SPA or they were not. The test in Article 6(3) as so explained is not easy to apply, but we cannot see any reason for applying any other test. 

27. In particular, if the Assessor is saying that the approach he has taken to small sites more than 1 km from the SPA is justified on a proportionality basis then we disagree. For the reasons set out in paragraph 23 above, and given the Assessor’s approach to large sites within 5 km, a conclusion that a combination of small sites delivering the same quantum of housing as a large site would have a significant effect would seem to be inevitable. We repeat that Article 6(3) provides a precise legal test which has to be applied in these circumstances. We cannot see that there is any scope for applying the test differently to small developments by reference to the principle of proportionality.

28. It may be that the confusion has arisen because it is easy to refer to Article 6(3) as an application of the precautionary principle. Indeed, we have no doubt that it is an application of the principle by the community legislator. The ECJ referred to the principle in paragraph 44 of Waddenzee. But it is one thing to say that the community legislator, in formulating a precise legal test of the sort to be found in Article 6(3), had the precautionary principle in mind; and quite another to use Commission Guidance on the principle to alter the content of that legal test by reference to proportionality.

The questions posed by our Instructions

29. We now provide short answers to the questions posed at the end of our Instructions. We set out each question followed by the answer.

1. “We note the Assessor’s findings at 4.1.17, that the objective basis for concluding that the provision of SANGS would avoid any likely significant effect (Regulation 48(1)) is as yet unclear.  Is this uncertainty also likely to preclude a competent authority from ascertaining that there would not be an adverse effect on the integrity of the SPA (Regulation 48(5))?”

Answer: For the reasons set out above, the answer to this question is yes.

2. “We note that the Assessor relies substantially on an avoidance and mitigation strategy, including SANGS and, to a lesser extent access management measures, in order to conclude that the housing provisions in the SE Plan near to the SPA would not adversely affect the SPA.  Given the apparent reliance on SANGS, would it be unlawful for a competent authority to determine that a project that provided its appropriate contribution to the strategy would not be likely to have a significant effect on the SPA?  Is there a different level of confidence in the efficacy of the strategy to be applied at Regulation 48(1) to that applied at 48(5)?”

Answer:

We consider that if the competent authority regards the avoidance and mitigation strategy as effective, it can so conclude at the significant effect stage. In the context of this case, it is difficult to see why a different degree of confidence in the strategy should be applied at the Regulation 48(1) stage from the regulation 48(5) stage. 

3. “If the Assessor had found that SANGS could reasonably be relied upon to avoid significant adverse effects on the SPA, would it be unlawful for a competent authority to conclude that there would be no likelihood of a significant effect on the SPA?  That is, if the SANGS evidence had been more persuasive, would concluding no likelihood of a significant effect be a misinterpretation of the Regulations?”

Answer: The answer to this question is no.

4. “We note the findings of the Assessor at paragraph 4.3.22 that the evidential link between nightjar densities and surrounding urban development is reasonably strong, at least up to 800m from this SPA.  This question relates to the situation where a competent authority would be applying Regulation 48 to a project of 9 or fewer houses, that made no contribution to the avoidance and mitigation strategy, as provided for in paragraph A(ii)(d), more than 1km from a “sensitive area” of the SPA.  Would it be lawful for a competent authority to conclude that, alone or in combination with other plans and projects, including other projects of a similar kind and location, the project being considered would not be likely to have a significant effect on the SPA and, therefore, avoid the need for an appropriate assessment of its (combined) effects on the SPA?”

Answer:

We have explained above that we do not consider the Inspector’s approach to “in combination effects” to be lawful. If he is right that the ecological evidence does not provide a sufficient objective basis for excluding significant effect in the case of large developments more than 1 km away from sensitive areas, it is not possible to see why the same conclusion should not be reached in the case of a large number of small projects. A competent authority that proceeded on the basis that the conclusion should be different would in our view be acting unlawfully. 

5. “Referring again to paragraph 4.1.43, this question relates to when a competent authority is applying the provisions of Regulation 48 of the Conservation (Natural Habitats &c) Regulations 1994 in respect of projects, or Regulation 85B of the (draft) Amendment Regulations 2007 in respect of land use plans.  Does the competent authority, or Natural England (when consulted), have to “comply” with the advice of the EC on the precautionary principle (attached)?  If so, or even if the authority and Natural England should only have regard to the EC guidance, to what extent should the concepts of proportionality and/or consistency influence the decision as to whether it can be ascertained that the project, or the plan, would not have an adverse effect on a European site?”

Answer:

We have explained above that Article 6(3) provides a precise legal test that must be applied in these circumstances. It is that test, as explained by the Grand Chamber in Waddenzee, that has to be applied in the circumstances we are considering.

Richard Drabble QC
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