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INTRODUCTION
1. This report has been prepared for the Panel at the request of the Government Office for the South East.  It seeks to address some of the concerns raised in the addendum statements, submitted in respect of sub-matters 8Hiv and 8Jiv, about aspects of my original report.  In particular, it focuses on my short term recommendations since these are likely to be of more limited relevance to the matters that the Panel will need to deal with in their final report.  Moreover, it is obviously important that action is taken in the short term to progress an interim strategy for the Thames Basin Heaths in advance of the final report of the Panel.  In writing this addendum report I have limited my additional comments to those areas where I consider that further clarification may be useful for those likely to be charged with taking forward my original recommendations.
2. The report is laid out by subject but I have sought to identify against each topic the organisation/s which raised the specific concern and where appropriate give references.
3. This report should be read in conjunction with my previous Clarification Report which was issued on 19 March 2007.
LEGAL BASIS
4. Natural England (NE) and the Royal Society for the Protection of Birds (RSPB) have queried whether my recommendations meet the legal requirements of the Conservation (Natural Habitats & c) Regulations 1994 (Habitat Regulations) and the European Directives
 on which the Regulations are based.  In support of its concerns about the implications of my original report NE has commissioned a further legal opinion from Richard Drabble QC and Graham Machin (NATEN4A).  While I deal with some of the specific concerns raised by NE in the following sections of this report, I consider that it is necessary for me to comment briefly on this legal opinion before covering these other topics.
5. In the first place I am concerned that the opinion should be viewed in its proper context.  It is not a legal assessment of my original report but merely a response to certain specific questions posed by NE.  More significantly, paragraph 2 of the opinion makes clear that the report has not considered the ecological evidence and that the legal approach set out in the opinion will require the application of ecological judgements.  In contrast my report did consider the ecological evidence in detail.  In the light of this I consider that limited weight can be given to the opinion in the context of considering my original recommendations. 
6. As to the more specific points raised in the opinion, I would entirely agree that the principles of Waddenzee
 must be applied as is evidenced by paragraph 4.1.4 of my original report.  However, in order for these principles to be applied properly it seems to me that it is of considerable importance that the conservation objectives for the SPA need to be clearly defined and this appears to be recognised in paragraph 9 of the opinion.  Otherwise it will be very difficult to establish whether the principles of Waddenzee are being fully met.  I have no doubt that the test laid down by the judgement is a rigorous one but I would agree with paragraph 12 of the opinion that it should not be exaggerated.
7. The comments made under issue 1 of the opinion imply that I concluded that the provision of SANGS could never avoid the need for assessment.   This is a misreading of my original report.  I accept that in principle the need for such an assessment could be avoided in certain circumstances.  However, such an approach would only accord with the principles of Waddenzee if objective evidence existed to demonstrate that the provision of SANGS, either on their own or together with other measures, would be sufficient to ensure that new residential development of significant scale would be unlikely to have a significant effect on the SPA.  It is clear from the ecological evidence presented to me at the technical meetings that no such objective evidence exists at present.  
8. Consequently, I hold to the view that in order to comply with the Waddenzee test it will be necessary for the time being at least, for all larger residential developments, which aim to provide SANGS, to be subject to an appropriate assessment.  If objective evidence is subsequently forthcoming, which confirms that a specific level and quantity of SANGS per head of population would avoid any likely effect on the SPA, then clearly there would be no need for an appropriate assessment to be undertaken, if the requisite SANGS is to be provided as part of the development.
9. The opinion goes on to conclude that, if there is no objective evidence available at the screening stage, an appropriate assessment could not go on to conclude that any “significant” adverse effect would be avoided.  However, if that were the case then there would surely be no need for an appropriate assessment stage.  In effect all one would need to ask is can any likely significant effect be avoided or not.  In my view an appropriate assessment provides for a much more rigorous ecological examination than the initial screening stage does.  Moreover, the type of determination required after each stage is clearly different.  If there were no real difference then it seems to me that there would have been no need for the legislation to have made provision for a second stage as everything could be decided at the screening stage.
10. I accept that the lack of objective evidence of the efficacy of SANGS, as a principle, will make it more difficult for any scheme, which seeks to provide SANGS as mitigation, to demonstrate that there will be no significant adverse effect on the SPA at the appropriate assessment stage.  Nevertheless, if one is looking at the circumstances of a specific scheme in detail, rather than at the general principle, it seems to me that it may well be possible to find sufficient objective evidence to demonstrate that a package of mitigation measures, which might include the provision of SANGS, would avoid an adverse effect on the SPA.  In the circumstances, I do not share the view of the opinion that it would not be possible to conclude through an appropriate assessment that the test in Waddenzee was met.
11. As for the comments under issue 2, paragraphs 22 to 24 of the opinion would appear to address my conclusions regarding the in-combination effect of small developments, albeit it very briefly.  Since I deal with this issue in detail in the next section of my report, I make no further comment at this stage on this matter.  However, the opinion then goes on at paragraph 25 to examine whether my use of the Commission guidance on proportionality was appropriate.  Strictly speaking the reference in the opinion is incorrect since the Commission communication actually relates to the application of the precautionary principle rather than to proportionality per se
. 
12. It is obviously a given that the guidance cannot replace the precise test in Article 6(3) of the Habitats Directive.  Nor do I suggest that any other test should be applied.  Nevertheless in seeking to understand the correct application of the precautionary principle, which the approach advocated in the Draft Delivery Plan (DDP) was allegedly predicated upon, I consider that the Commission guidance is a very material consideration, particularly as it was produced by the body that issued the Habitats Directive.  
13. The opinion seems to suggest that the issue of proportionality should be disregarded in considering the precautionary principle which it accepts that Article 6(3) is based on.  While I am not a lawyer, it appears to me that the Commission guidance must be highly relevant to the consideration of any legislation which is reliant on the precautionary principle given the original basis for that principle in international law, as set out in the Rio declaration.  There would in my view have been little point in the Commission issuing the relevant communication if it had not felt that member states should have due regard to it in interpreting the precautionary principle.
14. I therefore disagree with the conclusions of the opinion in these respects.  If however it is concluded that the opinion is correct in its interpretation of the law, taking into account the ecological evidence, the consequence is clearly that no residential development which was likely to have an effect on the SPA could take place until such time as objective evidence was available to demonstrate that the provision of SANGS would avoid such effect.  The consequences of such an interpretation would clearly have a profound impact on new housing development within the vicinity of the SPA.
10 DWELLING THRESHOLD
15. As explained in paragraph 4 of my Clarification Report the threshold for small developments was intended to be based on the threshold set out in article 8(7) of the General Development Procedure Order 1995 (GDPO).  Consequently, if my original recommendations are adopted, only schemes for 9 houses or less located more than 1 km from a sensitive area of the SPA would not be required to provide mitigation.
16. Those parties
 who query this recommendation do so primarily on the basis that they consider it fails the in-combination test.  If it did then clearly it would not comply with the requirements of regulation 48(1) of the Habitat Regulations or Article 6(3) of the Habitats Directive.  However, I do not accept that it does fail this test for the reasons I set out below.
17. During the technical sessions evidence was provided by some authorities on the amount of housing provided on sites of 1ha or less.  The figures for Guildford and Bracknell
 indicated that in the past that this had been in the range of 15-29%.  Given that up until recently the advice from Government was that housing should normally be provided at a minimum of 30 dwellings per hectare, it is likely that some of these sites would have provided far more than 9 dwellings.  I therefore took the view that it was likely that less than 29% of the total number of houses would be provided on schemes of 9 dwellings or under.  
18. In the light of the available evidence it seemed to me therefore that it would be appropriate for the purposes of my assessment to assume that between 20-25% of the 40,000 houses within the vicinity of the SPA would be likely to be on sites of 9 houses or less.  In this regard, I note that the subsequent figures supplied to the Panel in relation to the combined session on matters 8Hiv and 8Jiv, which cover some 9 authorities, indicate that some 25% of housing has previously come forward on sites of 10 houses or less.  Natural England has also indicated that around 22% of the schemes it has been consulted on are for 10 houses or less.  It would seem therefore that the assumption I made in considering the impact of such schemes was robust.
19. As indicated in paragraph 4.4.25 of my original report the evidence suggests that the increase in visits to the SPA arising from new housing provided for in the South East Plan will be low.  If the projected population increase shown in the figures provided to the technical meetings by Government Office for the South East (GOSE) are accepted, there will be some 97,100 additional people living within the 11 core authorities affected by the SPA by 2026.  Exactly how many of these would live within the 5km zone is not entirely clear.  However, based on the estimates given at the technical meeting I had assumed that around 70% would.  On this basis the increase in population within 5km of the SPA in the period up to 2026 would be around 67,970.  If one assumes that that the current population generates on average 4.58 visits per person per year
, this would effectively mean that by 2026 the total number of additional visits per year generated by the additional population would be around 15,565.  This would constitute an annual increase of just under 0.3%.  
20. If one assumes that one quarter of the additional population was accommodated on sites of 9 dwellings or less, their use of the SPA would be likely to ultimately constitute an annual increase of 0.075% once all these properties were occupied.  In my view the impact of such a small increase in the number of visits would not be likely to have a significant effect on the SPA based on the available ecological evidence, particularly if smaller developments within close proximity to sensitive parts of the SPA continued to be required to provide appropriate mitigation in accordance with my original recommendation.
21. I appreciate that it could be argued that impact of this very small increase in visitor pressure arising from the additional housing on smaller sites needs to be considered in combination with the impact of the remaining housing proposed within the vicinity of the SPA.  However, if the necessary avoidance or mitigation measures are taken in respect of the remaining housing, so that those developments are not likely to have a significant effect, then even in combination I am satisfied that the housing on smaller sites would not be likely to have a significant effect on the integrity of the SPA.  In the circumstances, I find no reason to depart from my original recommendation in this respect.
22. It should be remembered that whether or not this recommendation is included in an interim strategic delivery plan (ISDP), or for that matter any formal development plan document (DPD) that may be subsequently adopted, it would not remove the statutory responsibility for a competent authority when considering any plan or project to satisfy itself that it would comply with the requirements of Article 6(3) of the Habitats Directive.  Consequently it would remain open to such an authority to conclude that exceptionally a small scale development might have a significant effect even when it lay more than 1km from a sensitive part of an SPA.  For instance where a large conglomeration of such developments were sited in close proximity to each other just outside the 1km distance.  The key point is that any ISDP can only give strategic guidance.  It cannot be a prescriptive solution for all eventualities.
23. Some organisations, notably the joint local authorities but also some of the wildlife trusts, have raised concerns about developers seeking to get round the threshold by splitting sites.  However, I see no reason why permission could not reasonably be refused where there was evidence that a site had been split primarily to avoid providing avoidance/mitigation measures.  Indeed such an approach has been successfully adopted by local authorities in the past when seeking to control developers splitting sites in order to avoid falling within the thresholds for the provision of affordable housing.
50 DWELLING THRESHOLD AND 7 KM ZONE
24. NE question the basis for my conclusion that residential developments of over 50 dwellings located between 5 to 7 km of the SPA should be individually assessed to consider whether avoidance and/or mitigation measures may be required.  
25. The visitor survey data showed that around 30% of visitors who travelled to the SPA by car came from beyond 5km (see para 4.4.17 of the original report).  I considered it possible therefore that there could be some impact on the SPA from those living outside the 5km zone defined in the DDP.  The graph at Figure 5 of the DDP indicates that over a third of the remaining car borne visitors come from between 5 to 7 km.  Beyond 7km the visitor numbers level out and continue thereafter at a steady low rate.  Consequently, I considered that it was likely to be of most importance when considering the impact of development outside the 5km zone to concentrate attention on the 5-7km band.  
26. Given the low overall numbers of visitors arising from this band, I saw no reason for justifying setting specific avoidance/mitigation requirements for residential developments within this zone.  In my view the likely impact would be more dependent on site specific factors.  Similarly given the small numbers of visitors that would be likely to arise from within this zone, I considered that developments of less than 50 houses either alone or in-combination were unlikely to have a significant impact.  Indeed, NE must have similarly considered that developments beyond 5 km were unlikely to have a significant impact otherwise it would have included specific provision for them in the DDP.  
27. In setting a threshold for individual residential developments to be assessed in this zone, I considered that a site of 50 or more houses would be reasonable, since based on the evidence presented at the technical meetings it would mark the difference between large and small developments.  In reaching this conclusion, I also took into account that developments of this scale and above would be more likely to be able to provide and/or fund avoidance/mitigation measures should they prove to be required.  
28. Of course the recommendation that all sites of 50 houses or more within 5-7 km of the SPA be individually assessed does not mean that all or even necessarily many of such schemes will be required to provide or contribute towards avoidance and/or mitigation measures.  However, in my view it provides a sensible starting point for any necessary analysis.  Given that the number of schemes affected is likely to be quite small I see no need for development within 5-7 km to be held back to the latter part of the plan period.  Neither in my view would it be appropriate for me to set specific criteria for avoidance and/or mitigation measures
 for such developments since these will depend on their individual circumstances.  
29. Finally, I would point out again that the recommendation would not prevent a competent authority from undertaking an appropriate assessment for a residential development of less than 50 houses if it believes that it is likely to have a significant effect on the SPA.  While I consider that this is unlikely, I accept there may be particular considerations in specific cases which may justify an exception being made.  Indeed, ensuring appropriate protection of the integrity of the SPA will depend on any strategic approach being implemented with sufficient flexibility to meet the prevailing circumstances both now and in the future.  
DEFINITION OF SENSITIVE AREAS
30. A number of statements raise queries about the definition of sensitive areas
.  I accept that it will be necessary for further work to be undertaken on the basis of the Footprint Ecology Study to specifically identify these areas, taking into account my conclusions in paragraphs 4.4.26 and 4.4.27 of my original report.   In addition, it would be sensible for such areas to be clearly identified on maps for ease of interpretation.  I do not accept that such an approach need be unduly complicated or difficult to achieve but I accept that it might take a short time for the necessary maps to be drawn up.  In the interim, therefore, I would recommend that all developments within 1km of any part of the SPA be required to provide appropriate mitigation.
31. As for the definition of the sensitive areas, I would suggest that at this stage it should be undertaken on the basis of the model within the Footprint Ecology study which predicts the highest level of visitor numbers.  In my view this would be an appropriate reflection of the precautionary principle.  Once further work has been undertaken to refine the methodology used in the Footprint Ecology study to eliminate or minimise some of the weaknesses that have been identified, the definition of the sensitive areas could be refined.
32. While an approach based on sensitive areas may not be as simple to administer as the original blanket approach of the DDP, it is, in my view, likely to be far more responsive to the actual effects on the integrity of the SPA. I do not see any contradiction with my conclusions in paragraph 4.1.24 of my original report since it is the impact on the sensitive areas which in my view is likely to have an adverse effect on the integrity of the SPA as a whole.
IMPACTS ON WOODLARK AND DARTFORD WARBLER
33. It is suggested that as the recommendations in the original report were based primarily on the findings of the Footprint Ecology study they fail to take adequate account of the likely impact on woodlark and Dartford warbler.  While it is true that the Footprint Ecology study was based on survey work done on nightjar populations, it was not suggested at any stage during the technical meetings that impacts on the other two species might be greater.  Certainly, none of the studies that were referred to would suggest this to be the case.   I am not satisfied therefore that there is any justification for contending that the absence of more extensive evidence on the impacts on woodlark or Dartford warbler is sufficient reason to maintain the 5km blanket approach advocated in the DDP for smaller housing developments.  
34. If it is accepted that there are grounds for adopting such an approach, I consider it could just as easily be argued that it would justify extending the area well beyond the 5km distance stipulated in the DDP given that at present there is little or no evidence of a statistically significant correlation of the numbers of woodlark or Dartford warbler and housing density with any specific distance from the SPA. 
DEFINITION OF 1 & 5 KM ZONES AND TRAVEL DISTANCE
35. If the sensitive areas approach is adopted then there is strictly no need for a Zone B to be defined.  However, the primary reason for identifying a boundary for an inner zone in my previous report was to assist in identifying the area in which smaller developments might be likely, either alone or in combination, to have a significant effect.  Once the sensitive areas of the SPA have been identified and a 1km zone defined around them, the general Zone B boundary could be dispensed with.  However, until that time I consider that it is likely to remain useful.
36. Section 4.7 of my previous report, as clarified, sets out quite clearly the basis on which the outer boundary for Zone C should be defined.  I see no reason to alter this approach.  Although it is argued that the use of travel distance would not be appropriate, I do not agree.  For the reasons given in paragraphs 4.7.2 to 4.7.5 of my previous report I consider that travel distance is likely to be a far more responsive measure of recreational pressure than using a standard linear distance.
37. I note the suggestion of NE that using travel distances would increase the outer boundary of Zone C to 5.2km.  However, in my view this fails to properly take account of my conclusions in paragraph 4.7.5 of my original report.  Merely re-drawing the outer boundary at a standard 5.2km may be simpler, but in my view it would not be sufficiently responsive.  In my view what should be done is to identify those areas (by post code) where significant numbers of visitors would have travelled more or less than 5 linear km and amend the 5km boundary accordingly.  The ultimate outer boundary for Zone C would therefore be amoeba like in shape rather than the current overlapping concentric circles.  
38. It is suggested by NE that using travel distance would mean that zone boundaries might be subject to change over time and detach the setting of the zone boundaries from the evidence base.  It seems to me unlikely that travel distances, as opposed to travel times, would change significantly in the short term.  While they may change in the longer term, as any ISDP or DPD would need to be regularly monitored, I see no reason why the boundaries could not be reviewed at regular intervals if necessary.  Indeed in my view this would be essential if a strategic approach to delivery is to remain responsive to changing circumstances.
OTHER DEVELOPMENTS
39. The Thames Basin Heaths grouping of local authorities has requested a definition of “other developments” (paragraph 4.4.1), but I see no need for any further definition since it means exactly what it says (i.e. all non-residential developments for which planning permission would be required).  However, it should be borne in mind that my original report was specifically addressing recreational impacts on the SPA.  The recommendation that all non-residential developments within 1km of the SPA be assessed for their impact on the SPA was therefore intended to act as a check on whether or not they might generate significant additional recreational pressure on the SPA.  
40. It may well be that a development could have other significant impacts even when it lies more than 1km from the SPA.  For instance it might give rise to pollution.  However, in my view this is a matter that can only be rightly determined by the competent authority in the light of the specific circumstances of each case.   I do not consider therefore that it would be appropriate for the ISDP, or any subsequent DPD, to set down specific guidelines as to when an assessment might be required in such cases.  
41. EDP has also asked for justification for the suggested link to garden centres and museums.  However, the reference in paragraph 4.5.8 of my original report was merely intended to indicate the type of development that might give rise to linked trips.  It was not intended to be a prescriptive list or to suggest that garden centres or museums would always give rise to additional recreational pressures on the SPA.
CROSS BOUNDARY SANGS AND RELATED MATTERS

42. SEERA seeks further guidance on cross-boundary SANGS (paragraph 17(i)).  However, while I fully endorse the principle of sharing SANGS for the reasons I set out in my original report, I do not have sufficient evidence before me to lay down detailed guidelines on how this process should operate.  In my view this is a matter that is best decided by the affected authorities in conjunction with SEERA and GOSE.
43. I am sure that I do not need to stress that it is of the utmost importance that the affected authorities adopt a genuinely cooperative position on this issue if the integrity of the SPA as a whole is to be properly protected.   In particular, authorities should not seek to retain any spare SANGS capacity that may be provided in the belief that it might mitigate further development within their area at some unspecified time in the future.  In my view, unless other housing land has been allocated in their area for development within the next 5 years, as part of an adopted DPD, and it lies within reasonable proximity of the proposed SANGS, they should always ensure that any spare capacity that the SANGS would provide is offered to neighbouring authorities.   Cross-boundary sharing of SANGS would also probably be easier if arrangements could be made for pooling of developer contributions rather than payments being retained by individual authorities.    
RESEARCH ON LAYBACK LAND AND FEEDING GROUNDS

44. EDP has suggested (paragraph 6.3) that more research is needed on the effect on the SPA’s overall integrity of layback land and feeding grounds that exist beyond the current boundaries of the SPA.  I would endorse this view.  I consider that both are potentially important factors that should not be overlooked in developing any strategic document for the protection and management of the SPA.
OTHER MATTERS

45. I note the suggestion in some statements that the ISDP and any DPD that replaces it should deal specifically with the protection of the SPA rather than its management.  However, in my view these two matters are so inextricably intertwined that it would be unwise to try and separate them.  Indeed to do so could actually be detrimental to the long term health of the SPA.  Moreover, the new development planning system is intended to be a spatial, rather merely than a land use planning, process.  As such I consider that the ISDP and any DPD that replaces it should seek to integrate the requirements of management and protection of the SPA. 
46. The Planning Bureau, on behalf of McCarthy and Stone, contend that lesser requirements should be stipulated for sheltered housing and extra care schemes.  However, the nature of such schemes will differ between providers and probably over time as well depending on the prevailing market conditions.  In the circumstances, I do not consider it would be appropriate to vary the standard approach for such schemes.  In my view it would be far better for it to be left to the competent authority to decide whether the occupants of a particular scheme would be likely to make significant use of the SPA or not.  I note the suggestion of Woking BC (7299) that this should be defined but in the absence of more detailed evidence I consider that such an approach would be unduly prescriptive.
47. Airtrack Railways Limited (8116) has suggested that a specific mitigation standard should be set for schemes which include a pet covenant.  However, while it might be worth exploring this possibility further in the longer term, since the extent of mitigation may depend on the type of development proposed, the specific nature of the pet covenant and the distance of the development from the SPA I consider that at the present time it would not be appropriate for me to make specific recommendations on mitigation standards for developments where pet covenants are offered.
48. Bracknell Forest Council (7468) raise doubts about the production of a standard financial contribution table (Paragraph 4 iii).  However, given the experience in Dorset I see no need for the approach to be as complicated as appears to be suggested.  Moreover, I should make clear that the standard financial contribution table was intended to cover only new dwellings and not any other form of development.  While it may be appropriate to develop a more sophisticated system in the longer term, I agree for the time being the table should be based on a standard fixed contribution for all dwellings where mitigation is required. 
49. SEERA also raise the role of existing open space.  However, as is clear from my original report, the role this will play will depend on its current level of use, its location and its quality.  I do not consider therefore that I can give any further guidance on this matter.
� 	The Directive on the Conservation of Wild Birds 79/409/EEC (Birds Directive) and the Directive on the Conservation of natural habitats and species 92/43/EEC (Habitats Directive)


� Landelijke Vereniging tot Behoud van de Waddenzee and Nederlands Vereniging tot Berscherming van Vogels v Stattssecretaris van Landbouw (ECJ judgement 7.9.04)





� 	Communication from the Commission on the Precautionary Principle. Commission of the European Communities. Brussels 2nd Feb 2000.


� Thames Basin Heaths grouping of LPAs (7452) (see section 3.4 of the addendum statement); Natural England (7484) 


� See footnote 74 on page 32 of the original report


� 	This is based on the original estimate of 5.36 million visits to the SPA per year which is contained on page 30 of the Visitor Access Patterns on the Thames Basin Heaths referred to in the Draft Delivery Plan.  Although the subsequent Footprint Ecology study suggested that this might be an underestimate and that the level might be close to 10 million I consider this evidence is not sufficiently robust.  My view is strengthened by the fact that actual visitor surveys, such as the MORI survey of Bourley and Long Valley show much lower visitor levels than those predicted in the Footprint Ecology study.  I consider therefore that at this stage the original estimate in the Visitor Access Patterns study is likely to be more reliable. 


� This was requested in paragraph 5.6 of the addendum statement submitted by EDP 


� Bucks Berks and Oxon Wildlife Trust (7514), Bracknell Forest (7468), Natural England (7484), RSPB (7491), Surrey County Council (7275), Woking BC (7299), Howard Hutton Associates.
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